No. 120997

IN THE
SUPREME COURT OF ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,
V.
SALIMAH COLE,
Defendant,
AMY P. CAMPANELLI,
Contemnor-Appellant.

Illinois Appellate Court, First Judicial District
No. 1-16-1587
On Appeal From The Circuit Court Of Cook County
No. 16 CR 05089 (05)
The Honorable Michele M. Pitman, Judge Presiding

BRIEF OF AMICUS CURIAE
THE NATIONAL ASSOCIATION OF CRIMINAL
DEFENSE LAWYERS IN SUPPORT OF CONTEMNOR-APPELLANT

Carol A. Brook (ARDC No. 0306193) Martin V. Sinclair, Jr. (ARDC No. 6287402)

Seventh Circuit Vice-Chair 155 N. Wacker Drive, Suite 2700
NACDL Amicus Committee Chicago, Illinois 60606

55 E. Monroe Street, Suite 2800 (312) 407-0700

Chicago, Illinois 60603 martin.sinclair@probonolaw.com

(312) 621-8339
Sarah L. Rosenbluth
Natalie Feigenbaum
500 Boylston Street, 23rd Floor
Boston, Massachusetts 02116
(617) 573-4800

Dated: February 1, 2017
Counsel for Amicus Curiae










People v. Stoval,

239 NLE.2d 441 (L 1968) ..ottt s es st ee s 6
People v. Gerold,

LTO7 NLE. 165 (TIL 1914) ettt e 6
Fundamental Constitution Rights
May Not Be Denied Based On An Ability To Pay .......cccocercrencinicnessessecnsenesnens 6
M.LB.v.S.L.J,

STOULS. 102 (1996)....uiciecreiecrecreeecteeetr ettt ete e e sre b besnens 6,7
U.S. Const. amend. XIV, § 1 ...ttt ettt eee e 6
Harper v. Virginia State Board of Elections,

383 U.S. 663 (1966)......ccouieieieeriiie ettt ecree et et ee e esve e eneesseans 6,7
Bearden v. Georgia,

461 TL.S. 660 (1983)...ccirecriicriiirecrieiriecrre et et esreesrestreeeeebessrnssaeesreesssenes 6
In re Adoption of K.L.P.,

763 N.E.2d 741 (I11. 2002) ....ccuiierierienrecrieeeeceeeteeeeeeeee e ene et e e 7
Lewis E. v. Spagnolo,

T1I0N.E.2d 798 (I11. 1999).....coctiieeieeeee ettt eve e eneas 7
Right To Counsel ........cccvrevrrcirercscnscsnanes cesseesssnnessannne 7
Gideon v. Wainwright,

372 ULS. 335 (19603).ciiiiiicieieecreeee ettt eane st eaes 7,8
People v. Watson,

221 N.E.2d 645 (I11. 1966).......ccvrieviiriiaeirrireeeieereesteeesveesesereesseesseeesens 7,8
55 T11. Comp. Stat. 5/3-4000 ......ccoeerererrirrereereertinteseeeenre e ee et eseertesenessesses 8
Right To Effective Appellate Review In Criminal Cases .....coeeeursencsncsncsacsaresnes 8
Griffin v. Illinois,

35T ULB. 12 (1956)..ccuiiiiciiiieieeeeerte et ete e vte e et e e e sre b v enrentenns 8,9
Burns v. Ohio,

360 U.S. 252 (1959)...ciietireeieetecreetecieesie e svessve e rteesvaesnesessereesnresreesanens 9
Douglas v. California,

372 U.8.353 (1963).ccueiiricienricererieeceente et e snesseesessressesseesseeseesreessesesereeneas 9
Mayer v. City of Chicago,

404 U.S. 189 (1971) ettt sttt et sne st stsesseasssessasseseasra e e ene 9

iv







Mayer v. City of Chicago,

404 U.S. 189 (1971)euieiiriciieieteeesierreccre e ereesreereesseebeeansersersesneensons 12
Tate v. Short,

40T U.S. 395 (1971)eeieeeeeeeereerecreree et ettt e sne b et e s b ensesneons 12
Boddie v. Connecticut,

40T US. 371 (1971) oo eeeseeeeeseseeseseeesseeeseessesesseesaseseeseseneesssons 12, 14
Glasser v. United States,

IS5 ULS. 60 (1942) ...ttt et 12,13
People v. Hernandez,

896 N.E.2d 297 (I11. 2008).......rvveeeererrererrrererereserenn eeeveeseeeereeseseereis 13
IIL R Profl Conduet 1.10 ..o eereeeeeeeessesesereaeaeeasssseraraeessssssnnenes 13
II1. R. Prof1 Conduct 1.10 Mt L aeeieieeeeeeeeee e e e eeee e e e e e e eeeaeseeaeas 13

American Bar Association, ABA Standards for Criminal Justice: Prosecution
and Defense Function, at Standard 4-1.7(d) (4th ed. 2015)..........cc........... 13

National Association of Criminal Defense Lawyers, Gideon at 50:

A Three-Part Examination of Indigent Defense in America, Part 2 --
Redefining Indigence: Financial Eligibility Guidelines for Assigned

Counsel, (Mar. 2014), https://www.nacdl.org/reports/........cccecvererrerennnn. 14
People v. Adams,

903 N.E.2d 892 (T11. App. Ct. 2009) ......eevrevreereerereerecrreereereeeteeeenreeveeneas 14
Williams v. Illinois,

399 U.S. 235 (1970).uuiceieeieecieeeeeeeeeee e e erresreessaeeteesreessneesasenseaens 14, 15
McCoy v. Court of Appeals of Wisconsin, District 1,

486 ULS. 429 (1988)...ue ettt et sessae e sasesnnesas 15
In re Pension Reform Litigation,

32N.ES3A 1 (T 2015) cmiiiicireeeeeeerre e eee e et eseseeesee s e saesnesaeeveenenne 15
African-Americans And Latino Individuals Are Likely
To Bear The Brunt Of The Constitutional Violation At Issue Here............... 16
Williams v. Illinois,

399 TU.S. 235 (1970) ittt ettt e e et eensae e e s eaaeeaes 16

Vi







INTEREST OF AMICUS CURIAE

The National Association of Criminal Defense Lawyers ("NACDL") is a
nonprofit voluntary professional bar association that works on behalf of criminal defense
attorneys to ensure justice and due process for those accused of crime or misconduct.
NACDL was founded in 1958. It has a nationwide membership of many thousands of
direct members, and up to 40,000 with affiliates. NACDL's members include private
criminal defense lawyers, public defenders, military defense counsel, law professors and
judges. NACDL is the only nationwide professional bar association for both public
defenders and private criminal defense lawyers. NACDL is dedicated to advancing the
proper, efficient and just administration of justice. NACDL files numerous amicus briefs
each year in the U.S. Supreme Court and other federal and state courts, seeking to
provide amicus assistance in cases that present issues of broad importance to criminal
defendants, criminal defense lawyers and the criminal justice system as a whole.

From its inception, NACDL has endeavored to promote the proper and fair

administration of criminal justice and foster the integrity, independence and expertise of

the criminal defense profession. Moreover, NACDL is committed to ensuring that every
person who arrives before the criminal justice system, especially those who are poor or
racially or ethnically diverse, receive competent and sufficiently resourced counsel.

For these reasons, NACDL has a particular interest in this case, because it
believes the lower court's decision deprives poor people, and especially poor people of
color who are clients of the Cook County Public Defender's Office, of their fundamental

constitutional right to conflict-free counsel.







separate defendants." (Id.) Consistent with these rulings, the circuit court denied several
motions to withdraw on the grounds that no evidence of actual conflict of interest was
presented. (Id.)

SUMMARY OF ARGUMENT

The right to counsel is fundamental to the American adversarial system
and a critical constitutional value. The Illinois Rules safeguard a core component of this
fundamental right by ensuring that clients represented by privately retained and publicly
appointed counsel alike receive unconflicted legal representation. However, the circuit
court's decision fails to interpret the Illinois Rules in an appropriate manner, so as to
conform to fundamental constitutional principles. Instead, the circuit court required the
Cook County Public Defender's Office to represent multiple defendants, despite Ms.
Campanelli's statement that she had a conflict of interest, and declined to appropriately
apply this Court's 2010 rules on imputation of conflicts governing private law firms and
legal services organizations. A long line of U.S. Supreme Court cases has expressly and
repeatedly held that fundamental rights may not be limited solely due to an individual's
financial status. But that is exactly what is happening here: indigent individuals who
cannot afford to pay an attorney must accept representation by the public defender and
therefore receive (under the circuit court's rule) a lower ethical standard of conflicted
representation. This second-tier treatment of indigent clients impermissibly encroaches
on those individuals' fundamental right to be represented by unconflicted lawyers who
have undivided loyalty to them and who are unconstrained to zealously advocate on their
behalves.

In addition, this constitutional violation almost certainly will fall on the

shoulders of racially and ethnically diverse individuals who have been historically

























because, through no fault of his own, he cannot i)ay the fine. Such a deprivation would
be contrary to the fundamental fairness required by the Fourteenth Amendment." Id.

4. Right To Familial Relationships

The U.S. Supreme Court has protected individuals' fundamental interests
such as divorce and parental rights against laws purporting to restrict them in quasi-
criminal proceedings on the basis of financial status. For example, in Boddie v.
Connecticut, 401 U.S. 371, 383 (1971), the Court struck down a law that required
individuals to pay court fees and costs in order to bring an action for divorce. In that
case, a class of women who received public assistance attempted to file for divorce, but
were unsuccessful in doing so because they could not afford the court fees and costs of
services of process. Id. at 372-73. The Court held that, because "marriage involves
interests of basic importance in our society," the State could not "pre-empt the right to
dissolve this legal relationship without affording all citizens access to the means it has
prescribed for doing so." Id. at 376, 383.

Similarly, in M.L.B., the petitioner's parental rights were terminated but
she was unable to afford the advance payment of $2,352 in court fees to appeal the
termination decision. 519 U.S. at 108-09. The Court held that, owing to "the
[fundamental] interest of parents in their relationship with their children," requiring
individuals to pay court fees in advance in order to appeal a parental termination decree
violated the Due Process and Equal Protection Clauses. Id. at 119, 124.

In both cases, the Court found that the State's countervailing financial
interest did not outweigh the indigent individual's fundamental interest at stake. In

Boddie, the court held that "the State's asserted interest in its fee and cost requirements as
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N.E.2d at 303. Accordingly, like the fundamental rights discussed above, the right to
conflict-free counsel may not be denied based on an inability to pay.

Consistent with U.S. Supreme Court and this Court's authority, the
operative Illinois Rules (updated in 2010) safeguard the right to conflict-free counsel for
all clients -- whether clients of privately retained or publicly appointed counsel.
Specifically, Rule 1.10(a), governing imputation of conflicts of interest, provides that,
"[wlhile lawyers are associated in a firm, none of them shall knowingly represent a client

when any one of them practicing alone would be prohibited from doing so . . . , unless the

prohibition is based on a personal interest of the prohibited lawyer and does not present a
significant risk of materially limiting the representation of the client by the remaining
lawyers in the firm."* IIL. R. Prof1 Conduct 1.10 (emphasis added). The official
comment to Rule 1.10 defines "firm" for the purposes of the Rules to include "lawyers in
a law partnership, professional corporation, sole proprietorship or other association
authorized to practice law; or lawyers employed in a legal services organization or the
legal department of a corporation or other organization." Ill. R. Prof1 Conduct 1.10 cmt.
1. This definition suggests that just as a private attorney will be disqualified based on the
conflict of interest of another attorney practicing at her firm, so, too, should an assistant

public defender be disqualified on the basis of the conflict of another attorney within the

5 See also Am. Bar Ass'n, ABA Standards for Criminal Justice: Prosecution and

Defense Function, at Standard 4-1.7(d) (4th ed. 2015) (providing that, with certain
limited exceptions, "a defense counsel (or multiple counsel] associated in practice) should
not undertake to represent more than one client in the same criminal case" (emphasis
added)). The commentary to the Illinois Rules similarly cautions that "[t]he potential for
conflict of interest in representing multiple defendants in a criminal case is so grave that
ordinarily a lawyer should decline to represent more than one codefendant." Ill. R. Profl
Conduct 1.7, cmt. 23.
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by conflicted attorneys who are unable to zealously advocate for their clients. Williams,
399 U.S. at 242. By making the right to conflict-free counsel "contingent upon one's
ability to pay, the State has visited different consequences on two categories of persons"
in violation of the Equal Protection Clause. Id. The U.S. Supreme Court has, time and
again, rejected such "impermissible discrimination that rests on ability to pay." Id. at
241; see also supra note 4. The Court has similarly affirmed that it is "settled law that an
indigent defendant has the same right to effective representation by an active advocate as

a defendant who can afford to retain counsel of his or her choice." McCoy v. Court of

Appeals of Wis., Dist. 1,486 U.S. 429, 435 (1988).

To the extent that Illinois argues in this case that such discrimination is
justified on the basis of financial or administrative concerns, the U.S. Supreme Court has
held that such considerations cannot override fundamental constitutional rights: "the
constitutional imperatives of the Equal Protection Clause must have priority over the
comfortable convenience of the status quo." Williams, 399 U.S. at 245. This Court
recently issued a similar reminder, when it rejected the claim that "dire" financial
circumstances justified the Illinois Pension Code amendment's violation of the Illinois
Constitution:

The financial challenges facing state and local governments

in Illinois are well known and significant. ... Itis our

obligation, however, just as it is [the legislature's], to

ensure that the law is followed. ... It is especially

important in times of crisis when, as this case demonstrates,

even clear principles and long-standing precedent are

threatened. Crisis is not an excuse to abandon the rule of
law. Itis a summons to defend it.

In re Pension Reform Litig., 32 N.E.3d 1, 18, 28 (Ill. 2015) (emphasis added). Any

proffered financial or administrative justifications for the differential treatment of
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diverse racial and ethnic groups -- to be subjected to a systematically lower standard for
conflicted representation.”! Instead, this Court should apply the Illinois Rules as written,
which will not only meet the longstanding requirement that fundamental rights may not
be limited solely due to an individual's financial status but will be a step towards

2

restoring trust in the County's marginalized communities.

CONCLUSION

Amicus Curiae respectfully requests that this Court reverse the decision of
the circuit court and remand the case for further proceedings consistent with the Court's
instructions.

Dated: February 1,2017 Respectfully submitted,
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21 See U.S. Dep't of Justice Civil Rights Div. and U.S. Attorney Office N. Dist. of
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https://www.justice.gov/opa/file/925 846/download.
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