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SUMMARY OF THE ISSUE

Recent securities and accounting scandals, as well as prosecutions of environmental
and health care offenses, have led to significant legislative and enforcement changes
and have revived the debate over the role of the criminal sanction in enforcing
economic regulations. While proponents of broader ctiminal enforcement proclaim
that the criminal sanction is necessary to deter misconduct and restore confidence in
our markets and society, opponents of “overcriminalization” fear that the application
of criminal punishments for regulated activities creates disincentives and/ot
overstates blame for morally neutral conduct.

This view of overcriminalization is reflected in many contemporary developments:

. Though, traditionally, for a crime to have been committed there must be some
act done in furtherance of the criminal purpose, contemporary criminal law has
begun to impose criminal liability for the acts of another based upon failures of
supervision that are far different from the common law’s historical
understanding.

. Historically the law required that before an individual is deemed a criminal he
must have acted with an intent to do wrong. In contrast, contemporary
criminal law has moved further away from necessitating a mens rea.

. The line between malum prohibitum conduct and civil sanctions has become
increasingly blurred, with criminal sanctions being imposed on conduct that
pteviously would have been remedied civilly.

. While the federal government traditionally focused on prosecuting ctimes
committed within the United States’ borders, recently there has been an

increased legislative and prosecutorial focus on extraterritorial crimes.

The symposium will comprehensively examine these developments.
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