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On December 11, 2007, the U.S. Sentencing Commission retroactively reduced the base offense level for federal crack cocaine convictions.
 These changes are effective March 3, 2008, to enable the courts, prosecutors, and defense bar to effectively deal with the change.  

Questions have been presented by NACDL members as to the duties of defense counsel and prosecution as to the representation of defendants being resentenced.

Our response is partly dependent upon one large unanswered question:  Will United States v. Booker, 543 U.S. 220 (2005), permit a full resentencing?  Or, will the courts simply enter orders reducing the sentences?  Defense arguments for resentencing under Booker are presented in a January 2, 2008, memorandum on the Federal Defender Services Web site
The plan for what the courts will do is not yet resolved but perhaps will be in the near future.  And, if the plan is to not permit full resentencing, there undoubtedly will be challenges to denial of a full resentencing by defendants sentenced above the minimum before and potentially subject to a re-sentence above the minimum.
  Therefore, NACDL believes that the federal criminal justice system must operate under the assumption that there will, until the U.S. Supreme Court says otherwise, be a potentially adversarial resentencing,
 no matter what the degree, and that means that this is a “critical stage” to which the defendant is absolutely entitled to counsel.  Mempha v. Rhay, 389 U.S. 128 (1967) (sentencing is a “critical stage” under the Sixth Amendment). It is a proceeding to which defense counsel should be appointed to indigent defendants.

Defense counsel’s duties:   
First, NACDL encourages all defense counsel who handled a crack cocaine case who likely have a client imprisoned or even on supervised release to examine their closed files to determine whether they have any former clients who might benefit from the crack cocaine retroactive sentence reduction.  Then, those former clients should be contacted promptly to advise them of the change in the law that benefits them.
  We encourage this procedure, even after the representation has ended, because it relates to the subject matter of the original representation,
 even though it may not be ethically required under the applicable code or rules. Former clients on supervised release should be contacted,
 because it could be argued that a defendant who has been released from prison may be entitled to have his or her period of supervised release shortened, because there was no chance to reduce the sentence of imprisonment.
  The former client may choose to use another lawyer in this resentencing proceeding, but this is a part of the lawyer’s duty of diligence
 and the duty to keep the client informed
 to advise the client that the law has changed to the former client’s benefit.
When contacting the former client about this matter, the lawyer must advise the client whether this is covered within the terms of the original representation agreement or a separate fee would be required. Under the Criminal Justice Act, counsel can be appointed.

Prosecutor’s duties:  
When these cases come back for resentencing, federal prosecutors must assume that these defendants will need counsel, so they cannot even talk to the defendant unless counsel has been properly waived.
  
�   See 73 Fed. Reg. 217 (Jan. 2, 2008) also available at � HYPERLINK "http://www.ussc.gov/FEDREG/finalaction-12_2007.pdf" ��http://www.ussc.gov/FEDREG/finalaction-12_2007.pdf�.





�   Another unanswered question is whether the sentencing court assures the defense that the re-sentence will only be at the minimum sentence possible under the new guideline range.  Even so, we believe that defense counsel must assert the defendant’s right to a resentencing until the issue is judicially foreclosed.


� � HYPERLINK "http://www.fd.org/pdf_lib/retroactivity%20memo.pdf" ��U.S.S.G. §1B1.10, Application Note 1(b)� contemplates an adversary proceeding.


� � HYPERLINK "http://www.law.cornell.edu/uscode/html/uscode18/usc_sec_18_00003006---A000-.html" ��18 U.S.C. §3006A(c)�; ABA Standards, Providing Defense Services Std. � HYPERLINK "http://www.abanet.org/crimjust/standards/defsvcs_blk.html" ��5-5.2�.


�   If they are imprisoned, their location is available on the � HYPERLINK "http://www.bop.gov/iloc2/LocateInmate.jsp" ��Bureau of Prisons website�.  


�   See note 9, infra.


�   If they are on supervised release, U.S. Probation should be able to find them.


�   There are policy considerations for supervised release which may counsel against this, � HYPERLINK "http://www.ussc.gov/2007guid/GL2007.pdf" ��U.S.S.G. §5D1.1, Application Note 1�, but the issue may have to be raised to effectively represent the client and preserve issues for appeal.


�   See, e.g., Model Rule of Professional Conduct � HYPERLINK "http://www.abanet.org/cpr/mrpc/rule_1_3.html" ��1.3�; California Rules of Professional Conduct � HYPERLINK "http://www.law.cornell.edu/ethics/ca/code/CA_CODE.HTM" \l "3-110" ��3-110(b)(1)�; New York Lawyer’s Code of Professional Responsibility � HYPERLINK "http://www.law.cornell.edu/ethics/ny/code/NY_CODE.HTM" \l "7-101" ��DR 7-101(A)�; ABA Standards, The Defense Function, Std. � HYPERLINK "http://www.abanet.org/crimjust/standards/dfunc_blk.html" \l "3.6" ��4-3.6�.


�   See, e.g., Model Rule of Professional Conduct � HYPERLINK "http://www.abanet.org/cpr/mrpc/rule_1_4.html" ��1.4�; California Rules of Professional Conduct � HYPERLINK "http://www.law.cornell.edu/ethics/ca/code/CA_CODE.HTM" \l "3-500" ��3-500�; New York Lawyer’s Code of Professional Responsibility � HYPERLINK "http://www.law.cornell.edu/ethics/ny/code/NY_CODE.HTM" \l "7-101" ��DR 7-101(A)�; ABA Standards, The Defense Function, Std. � HYPERLINK "http://www.abanet.org/crimjust/standards/dfunc_blk.html" \l "3.8" ��4-3.8.�


� See note 4, supra.


�   � HYPERLINK "http://www.abanet.org/crimjust/standards/pfunc_blk.html" \l "4.1" ��ABA Standards, The Prosecution Function, Std. 3-4.1(b)�; Model Rules of Professional Conduct, Rules � HYPERLINK "http://www.abanet.org/cpr/mrpc/rule_4_2.html" ��4.2� & � HYPERLINK "http://www.abanet.org/cpr/mrpc/rule_4_3.html" ��4.3�; California Rule of Professional Conduct � HYPERLINK "http://www.law.cornell.edu/ethics/ca/code/CA_CODE.HTM" \l "2-100" ��2-100�; N.Y. Lawyer’s Code of Professional Responsibility � HYPERLINK "http://www.law.cornell.edu/ethics/ny/code/NY_CODE.HTM" \l "7-104" ��DR 7-104�.





