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I INTEREST OF AMICUS CURIAE NATIONAL JUVENILE DEFENDER
CENTER. '

In November 2007, seventeen-year-old Marques B. and seventeen-year-old William M.

were certified for prosecution in adult criminal court p\irsuant to Nevada’s presumptive

~ certification statute, Nev. Rev. Stat. §§ 62B.390(2) and (3).! At the request of this Court, the

National Juvenile Defender Center (“NJDC”) submits this brief as amicus curiae in the appeals
of Marques and William.> (See Order Requesting Amici Curiae Participation And Directing
Additional Briefing, dated October 18, 2007.)

| The NJDC was created to ensure excellence in juvenile defense and promote justice for

all children. The NJDC responds to the critical need to build the capacity of the juvenile defense

‘bar in order to improve access to counsel and quality of representation for children in the justice

system. The NJDC bgi'ves juvenile defense attorneys a more permanent capacity to address
important practice and policy issues, improve advocacy skills, build partnerships, exchange
information énd participate in the national debate over juvenile justice.

The NJDC provides support to public defenders, appointed counsel, child advocates, law
school clinical programs and non-profit law centers to ensure q_uélity representation and justice
for youth in urban, suburban, rural and tribal aréas. It offers a wide range of integrated serviqes
to juvenile defenders and advocates. The NJDC has significant expeﬁence assisting in cases
such as Marques’ and William’s, where the ability of counsel to adequately represent their child

clients has been eviscerated or significantly compromised.

' On October 3, 2006, Marques was charged with conspiracy to commit robbery, two counts of robbery with the use
of a deadly weapon, discharging a firearm endangering a person, and possession of a firearm. (See Appellant
Marques’ Brief, Appendlx at 10-13.) On October 11, 2006, William was charged with conspiracy to commit
robbery, burglary while in possession of a firearm, and robbery while in possession of a deadly weapon. (See
Appellant William’s Brief, Appendix at 40-42.) Marques and William are not co-defendants.

Twenty-three juvenile and youth advocacy groups have joined the NJDC’s Brief. Their statements of interest are
attached to their Motion for Leave to Join Amicus Brief filed contemporaneously with this Brief and included in the
Appendix to this Brief at 1-23.
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This Court requeéted amici to address the constitutionality of Sections 62B.390(2) and |
(3) on several grounds, (See Order). The NJDC, along with the other amici who have requested
permission to sign onto this Brief, will address whether Sections 62B.390 (2) and (3) violate a
juvenile’s rights to due process and to effective assistance of counsel, as guaranteed by the Sixth
and Fourteenth Amendments to the United States Constitution.> Amici contend that Sections
62B.390(2) and (3) violate Appellants’ rights to effective assistance of counsel because the
provisions impermissibly interfere with counsel’s representation of the juvenile client.

In addressing these Constitutional violations, amici augment their arguments with a
discussion of current social science and adolescent development research, which demonstrate the
statute’s misguided apprbach to addressing youth crime, as well as the disproportionate effect
certification has on communities of coior. While Amici vehemently oppose any presumptive
certification schgme that 'deni.es youth fundamental constitutional rights, the challenged
provisions also fail to take account of widely accepted research describing the factors that are
most closely associatéd with juvenile delinquency, thus denying youth — and the courts — the
opportunity to pfesent and consider evidence most felevant to the propriety of transfer. In stark

contrast to the statute’s ostensible goals, Sections 62B.390(2) and (3) actually lead to the

~ increased transfer of children like Marques and William to adult criminal court, contribute to the

erosion of public safety, increase the likelihood of physical and emotional harm to children

certified to adult criminal court and exacerbate racial disparities in the juvenile justice system.

* Amici incorporate the arguments made by the American Civil Liberties Union in their brief filed on January 31,
2008, as if set forth herein. Amicus ACLU addresses the questions of whether the provisions violate a juvenile’s
constitutional rights under the Sixth Amendment, in violation of his right not to incriminate himself, and under the
Due Process Clause of the Fifth and Fourteenth Amendments, in light of the burden-shifting provision. ‘
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L NEVADA’S CERTIFICATION STATUTE VIOLATES A ’CHILD’S

CONSTITUTIONAL RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL
GUARANTEED BY THE SIXTH AND FOURTEENTH AMENDMENTS OF THE
UNITED STATES CONSTITUTION.

Nevada’s presumptive certification statute contravenes the Constitutional right to
effective assistance of counsel extended to children accused of crimes because it impedes
counsel’s role as the child’s Iegal advisor. The statute has the practical effect of requiring
counsel to direct the child facing presumptive certification to admit guilt in order to keep the

child in juvenile court and avoid adult criminal proceedings. Rather than providing “the guiding

hand of [defense] counsel at every step in the proceedings,” the statute ties counsel’s hands

behind his back.* In re Gault, 387 U.S. 1, 36 (1967).

A. Nevada’s Presumptive Certification Statute Unconstitutionally Interferes
With The Child’s Right to Effective Assistance of Counsel During
Certification Proceedings.

Sections 62B.390(2) and (3) of Nevada’s juvenile code dictate the criteria for

presumptive certification:

[U]pon a motion by the district éttorﬂey and after a full investigation, the juvenile
court shall certify a child for proper criminal proceedings as an adult to any court
that would have jurisdiction to try the offense if committed by an adult, if the

child:
(a) Is charged with:

(1) A sexual assault involving the use or threatened use of force or
violence against the victim; or - :

(2) An offense or attempted offense involving the use or threatened
use of a firearm; and

.(b) Was.14 years of age or older at the time the child allegedly committed the
offense.

* extending the right to effective assistance of counsel to juveniles, Gault drew on long-standing United States
Supreme_Court_precedent emphasizing the importance of a criminal defendant’s right to the “guiding hand” of

defense counsel. Ferguson v. Georgia, 365 U.S. 570, 572 (1961); Powell v. State, 287 U.S. 45, 69 (1932).

3
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Nev. Rev. Stat. 62B.390(2). An accused child can overcome this presumption only by proving,
by clear and convincing evidence, that the child either is incompetent to stand trial or committed
the crime as a result of emotional, behavioral or substance abuse problems:

The juvenile court shall not certify a child for criminal proceedings as an adult . . .
if the juvenile court specifically finds by clear and convincing evidence that:

(a) The child is developmentally or mentally incompetent to understand his
situation and the proceedings of the court or to aid his attorney in those
proceedings; or

(b) The actions of the child were substantially the result of the substance
abuse or emotional or behavioral problems of the child and the substance
abuse or emotional or behavioral problems may be appropriately treated
through the jurisdiction of the juvenile court.

Nev. Rev. Stat. 62B.390(3).

This Court has interpreted Section 62B.390(3)(b) to require that the child’s emotional,

- behavioral or substance abuse problems “substantially influenced or contributed to the juvenile’s

criminal actions.” Anthony Lee R. v. State, 952 P.2d 1, 7-8 (Nev. 1997). Section 62B.390(3), as
interpreted by this Court, forces the child facing presumptive certiﬁcaﬁon into a constitutional
quandary. Under Section 62B.390(3)(b), the child must forfeit his Fifth Amendment right
against  self-incrimination by offering a confession linking his actions to the emotional,
behavioral or substance abuse»problem's that caused the alleged crime. Failure to meet this
burden forces the child to face trial, conviction and sentencing as an adult. See id

This untenable statutory séheme severely Compromises counsel’s obligation and ability to

zealously represent his client. In order to remain in juvenile court — where the benefits are very

significant under Nevada law® — counsel must actually help his client implicate himself in the

% Conviction and sentencing in adult court bars the child’s access to the juvenile court system, which is designed “to
promote the establishment, supervision and implementation of preventive programs that are designed to prevent a
child from becoming subject to the jurisdiction of the juvenile court” and to return children to full citizenship. See
Nev. Rev. Stat. 62A.360. The impact of transfer to adult court is devastating: (1) Once certified for adult court, the
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illegal behavior at the certification hearing, thereby waiving his Flfth Amendment rights. If the
sacrifice of his Fifth Amendment rights fails to rebut presumptive certification, the child loses
his only chance to remain in juvenile court.

Such minimalization of defense cohnsel’s role as the child’s legal adviser runs afoul of
the seminal case In re Gault, 387 U.S. 1 (1967). Gault held that juveniles facing delinquency
proceedings have the right to counsel under the Due Process Clause of the United States
Constitution, applied to the states through the Fourteenth Amendment. Id. at 41. In extending
the right to counsel to children, the Gault Court observed that juveniles need ““the guiding hand
of counsel at every step in the proceedings against [them].”” Id. at 36. The child’s right to
counsel means the right to effective assistance of counsel — juveniles need legal representation:
“to cope with problems of law, to make skilled inquiry into facts, to insist upon regularity of the
proceedings, and to ascertain whether he has a defense and to prepare and submit it.”® Id. at 36.

The introduction of defense attorneys to the juvenile court system was meant to infuse the
informal juvenile court process with more of the zealously-guarded constitutional protections of
adult criminal court and their attendant adversarial tenor. In addition to the right to counsel and

the privilege against self-incrimination, Gault also extended to | youth the right to notice of the

y

juvenile court must also certify the child for adult criminal proceedings “for any other related offense arising out of
the same facts as the offense for which the child was certified, regardless of the nature of the related offense.” Nev.
Rev. Stat. 62B.390(4); (2) If convicted in adult court, the child thereafter will be subject to adult court regardless of
the nature or severity of any subsequent alleged crime. Nev. Rev. Stat. 62B.330(¢); (3) An adult criminal felony
conviction can affect eligibility for financial aid for higher education, for the military, and for public housing and
benefits; and (4) Certain convicted felons are ineligible for automatic restoration of the right to vote even after
release from prison, completion of probation and after honorable discharge from parole. Nev. Rev. Stat. 213.155;
213.157. : :

¢ The United States Supreme Court grounded the extension of the right to counsel in two Sixth Amendment cases:
Gideon v. Wainwright, 372 U.S. 335 (1963), and Powell v. State, 287 U.S. 45 (1932), that require counsel to be
effective.. In Powell, the United States Supreme Court reversed the convictions of three African American men who
were charged and convicted of rape, then a capital crime, because they had not received effective assistance of
counsel. Unlike Gideon, in which the defendant represented himself, the Powell defendants had ‘been assigned
attorneys; in fact, the court had assigned every attorney in the courtroom. However, the mere presence of counsel

....did not amount to the exercise of the right to counsel. Indeed, the defendants in Powell were entitled to counsel who

would offer zealous representation, and on whose judgment they could rely.
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charges‘ against them and the right to confront and cross-examine adverse witnesses. Gault, 387 -
U.S. at 56-57. The United States Supreme Court has similarly extended other critical rights to
children in the juvehile justice system: (1) é youth cannot be adjudicated delinquent unless the
state proves his guilt beyond a reasonable doubt, In re Winship, 397 U.S. 358 (1970); (2) a
delinquency proceeding constitutes being placed “in’ jeopardy” and bars future prosecution for
the same allegations. Breed v. Jones, 421 U.S. 519 (1975). Most important to the case before
this Court, the rights afforded to children facing potential transfer to adult criminal court “must
measure up to the essentials of due process and fair treatment.” Kent v. U.S., 383 U.S. 541, 562
(1966).

Effective 'assistance requires that defensé counsel have the “bpportunity to participate
fully and fairly in the adversary fact-finding process.” Herring v. New York, 422 U.S. 853, 857
(1975). In Herring, the Supreme Court emphasized the importance of broadly construing the

right to counsel to preclude the government from imposing restrictions on the functions of

~ defense counsel:

[T]he right to the assistance of counsel has been understood to mean that there
can be no restrictions upon the function of counsel.in defending a criminal
prosecution in accord with the traditions of the adversary fact-finding process that
has been constitutionalized in the Sixth and Fourteenth Amendments.

* Herring, 422 US at 857 (emphasis added). A state violates the right to effective assistance of
counsel whén it “interferes in certain ways with the ability of counsel to make independent
decisions about how to conduct the defense.” Strickland v. Washington,‘ 466 U.S. 668, 686

- (1984) (citing Geders v. U.S., 425 U.S. 80 (1976) (state attempted to bar attorney-client
consultation during overnight recess); Herring,v 422 U.S. at 857-865 (state attempted_to bar

summation by defense in bench trial); Brooks v. Tennessee, 406 U.S. 605, 612-13 (1972) (state
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attempted to require defendant to be first defense withess); Fe.rgzison v. Georgia, 365 U.S. 570,
593-96 (1961) (state attempted to bar direct examination of defendant)).’
Accordingly, the United States Supreme Court consistently has reined in state abuses of

power that interfere with the constitutional right to effective assistance of counsel. In Brooks,

~-the United States Supreme Court found unconstitutional a Tennessee statute that eliminated

defense counsel’s right to decide when the accused should take the stand. 406 U.S. at 613. The

statute provided that a “defendant desiring to testify shall do so before any other testimony for

the defense is heard by the court trying the case.” Id at 606. Under the statute, if the defendant
did not take the stand at the beginning of thé defense, he effectively waived his right to testify.

The United States Supreme Court reasoned that requiring the -accused and his counsel to

decide whether to testify without the oppértunity to evaluate the worth of all other evidence

“restricts the defense — particularly counsel — in the planning of its case.” Id. The Tennessée

statute not only violated the defendant’s right to remain silenf and right to due process, but it also

violated the Sixth Amendment righf to effective assistance of counsel because it deprived the

| defendant of the “‘guiding hand of counsel’ in the timing of this critical element of defense.” Id.

at 611-612. Thus, the statute was unconstitutional because a state may not restrict the decision of

7 Prejudice is presumed where a state establishes a procedural mechanism limiting defense counsel’s ability to
advise a client. See Geders, 425 U.S. at 88-92 (where right to effective assistance of counsel was infringed by a
state court order barring defendant from overnight consultation with counsel, defendant need not demonstrate, or
even claim, prejudice); see also U.S. v. Green, 680 F.2d 183 (D.C. Cir. 1982) (defendant need not show prejudice
where the government interferes to restrict effective representation). This presumption is a protective measure
designed to deter any state action that might hinder effective representation. Washington v. Strickland, 693 F.2d
1243, 1259 (5th Cir. 1982) (“Although such limited iriterference is not inherently prejudicial, a rule of automatic
reversal serves to deter the state from engaging in action that poses a direct threat to the defendant's right to effective
assistance of counsel.”), rev'd on other grounds by Strickland v. Washington, 466 U.S. 668 (1984) (citing U.S. v.
Decoster, 624 F.2d 196, 201 (D.C. Cir. 1976) (“Because these impediments constitute direct state interference with
the exercise of a fundamental right, and because they are susceptible to easy correction by prophylactic rules, a
categorical approach is appropriate.”), on rehearing different result based on other grounds, 624 F.2d 196 (1979),

_cert. denied, 444 U.S. 944 (1979)). Undeniably, an accused child suffers prejudice per se and need not demonstrate
or claim prejudice when the State acts to restrict counsel’s representation of that child.
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counsel and the accused as to whether and when the accused should take the stand in the course -

of presenting his defense. Id. at 613.

Following the reasoning of Brooks, in Ferguson the United States Supreme Court found

unconstitutional a Georgia law that precluded defense counsel fromveliciting ‘the defendant’s

-testimony through direct examination. Ferguson, 365 U.S. at 593-96. Again, the state’s

interference with counsel’s ability to advise the client regarding the preseﬁtation of his version of
the facts was unconstitutional, because the statute deprived the defendant of “‘the guiding hand
of counsel at every step in the proceedings.”” 8 Id. at 572 (quoting Powell, 287 U.S. at 69).
| Nevada’s statute is more egregious than the statutes invalidated in Brooks and Ferguson
because it effectively requires counsel to direct a child facing adult court proceedings to testify to
his guilt before trial even begins. Not only does it control when and whether the child testifies, it
also prescribes the substance of the testimony long before the prosecution has met its obligation
to prove guilt beyond a reasonable doubt. In order to remain under juvenile court jurisdiction
and eligible for juvenile court sanctions and rehabilitation, the child must admit guilt. Admitting
guilt befbre trial even starts denies the child the fundamental right to present many valid defenses
— most importantly, an innocence defense. The statute offers no protection or immunity for the
pre-trial admission; it does not restrict its use in any subsequent proceeding.
The statute controverts the now widely understood tenet after Gault — that defense
attorneys ou;e their juveniie clients the same duty of loyalty as adult clients. See, Kristin

Henning, Loyalty, Paternalism, and Rights: Client Counseling Theory and the Role of Child’s

8 Similarly in Herring v. New York, the United States Supreme Court found unconstitutional New York’s state law

that gave the trial judge discretion to deny counsel an opportunity to make a summation of evidence before the court
rendered its judgment. 422 U.S. 853 (1975). The Court found that a total denial of counsel’s ability to make a
closing argument is a denial of the basic right of the accused to present his defense. Id. at 859. New York’s
interference with counsel’s ability to fully defend his client through presentation of a closing argument was an
impermissible interference with counsel’s representation of the defendant and constituted a denial of the defendant’s

Sixth Amendment guarantees. See id. at 865.
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Counsel in Delinqitency Cases, 81 Notre Dame L. Rev. 245, 255-56 (2005). This duty of loyalty

requires counsel to zealously represent the “expressed interests™ of their juvenile clients, and not

the “best interests” as determined by the attorney. Id. By effectively forcing defense counsel to
create inculpatory evidence, which the prosecution may use in later proceedings against the
child,‘ the statute prevents counsel from representing the “expressed interests” of their client.

‘Moreover, the required admission effectively nullifies the prosecution’s burden to prove
guilt beyond a reasonable doubt. Whether the statements are offered undgr oath at the hearing,

or as part of a court-ordered evaluation, such an admission of involvement, in the child’s own

words, is the most damaging type of evidence against a defendant. See Arizona v. Fulminante,

499 U.S. 279, 296 (1991) (“A confession is like no other evidence. Indeed, the defendant’s own
confession is probably the most probative and damaging evidence that can be admitted against
him.”).

This breakdown in the adversarial process violates the right to effective assistance of
counsel: “The right to the effective assistance of counsel is thus the right of the accused to
require the prosecuﬁon?s case to survive the crucible of meaningful adversarial testing. . . . [I]f
the process loses its character as a confrontation between adversaries, the [Sixth Amendment]
constitutional guafantee’ is violated.” U.S. v. Cronic, 466 U.S. 648, 657. (1984) (adding that
“[wlhile a criminal trial is not a gafne in which the partiéii)ants are expected to enter the ring
with a near match in skills, neither is it a sacrifice of unanﬁed prisoners to gladiators”) (internal
quotations omitted).

Nevada’s presumptive certification statute is an unconstitutional state interference with
effective assistance of counsel because it infringes on children’s’ privilege against self-

incrimination and, in so doing, thrusts the state in the middle of defense counsel’s decision-
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makihg‘ process. See Brooks, 406 U.S. at 612-13, Ferguson, 365 U.S. at 593-96. Defense -
counsel has no choice but to create evidence of guilt by proffering his client’s own incriminating
testimony to the juvenile court in a transfer hearing in the hope of remaining in juvenile court.

The admission of guilt during the transfer hearing is all the more harmful because such

-admission does not guarantee juvenile court jurisdiction.

The Nevada statute restricts defense counsel’s ability to plan the case and eliminates
defense counsel’s “opportunity to partiéipate fully and fairiy in the adversary fact-finding
process.” Brooks, 406 U.S. at 612. The statute has estéblished a certification pfoceeding that
fails fo measure up to.thga essentials of due process and fair treatment. See Kent; 383 U.S. at 562.
Thus, Section 62B.390 is a patent violation of a child’s constitutional right to effective assistance
of counsel. This Cdurt should hold that Section 62B.390 is unconstitutional.

B. Trampling On Constitutional Protections For Children Subject To Transfer
Is Improper Because Certification Erodes Public Safety.

The Nevada statute’s unconstitutional interference with the child’s right to counsel makes
it more likely that children will be transferred to adult court, actually eroding public safety.
Because the statute requires accused children to implicate themselves in order to prove that they
are appropriate candidates for juvenile treatment, innocent children who have been wrongly
accused will likely be unsuccessful in meeting the statute’s requirement that their actions be
linked to behavioral and substance abuses. Thus, innocent children will be transferred to adult
criminal court.” Children who fail to understand the statute’s nexus requifement also will fail to
convince a court to keep them in juvenile court custody. Otheré who fail to make persuasive
statements for vfear of crippling their chances of success at trial by making an incriminatory-'

admission will fail to meet the requirerhents of Sections 62B.390(2) and (3). The result is more

A4 ® For example, in William’s case, the judge transferred him because he could not demonstrate a nexus between the

mitigating conduct and the alleged crime since he maintained his innocence. See William’s App. at 82-106.

10
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children transferred to adult court for reasons that the statute could never have intended. If .

" convicted and sentenced in adult court, studies show that these children are more likely to

recidivate — sooner, more frequently and with more violent crimes — than those retained in the
juvenile justice system.

-~ In 2007, the Centers -for Disease Control and Prevention’s Task Force on Community -
Preventive Scrvicés reviewed the effects of transfer laws on violent crim¢ and found

“insufficient evidence” to determine whether transfer laws are effective in preventing or reducing -

 violence in the g¢heral juvenile population. Angela McGowan et al., Center for Disease Control

and Prevention, Task Force on Community Preventive Services, Effects on Violence of Laws and

Policies Facilitating the Transfer of Juveniles from the Juvenile Justice System to the Adult |

Justice System, 32(4S) Am. ‘J . Preventive Med. S7, S17 (2007), included in Appendix at 38-59.
The Task Force reviewed existing studies conducted in geographically diverse localities ‘to
determine whether transfer laws and policies have had a deterrent effect (both specific and -
general) on the perpetration of violent crime. Thus, the Task Force concluded that the ﬁndings "
are inconsistent with respect to one of the primary goals of criminal statutes — general deterrence.
The majority of the studies showed that transferred juveniles had a higher rate of
recidivism. The j‘ask Force identified six studies that ‘examine the pOssibﬂity of specific
deterrence. . Appendix at 43. To evaluate whether a specific detéx_'rent effec_t exists, the
examination focused' on the difference in the rate of recidivism and the reported incidents of
harm to those juveniles transferred to adult court as compared to those who remained in ju?enilé
cdurt. Of the six studies, only-oné found any evidence that transfer deters re-offending. .Id. at
45. One stﬁdy found no effect. Id. The remaining four studies all found evidence that juveniles

certified to criminal court committed more violent crimes, and a larger number of crimes, than

11
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juveﬁilés rétai'ned in the juvenile system. Id -~ Based on “strong evidence that juveniles -
transferred to the adult justice system have greater rates of subsequent violence than juveniles
retained in the ju\}ehile justice system,” the Task Force concluded that “strengthened transfer
policies are harmful for those juveniles who experience transfer,” and that “[t]ransferring
juveniles to the adult justice system is counterproductive as a strategy for deterring subsequent -
violence.” Id. at 46. |

Increased recidivism rates by transferred youth should not be a surprise. Because the
adult system provides punishment in lieu of rehabilitation, transferred youth in the adult prison
systém, also called “crime college,” necessarily learn recidivist behavior. See John Roman,
Putting Juveniles in Adult Jails Doesn’t Work, Washington Examiner, January 5, 2008.
Incarcerated juveniles are more likely to “learn social rulés and norms that legitimate[sic]
domination, exploitation, and retaliation” from adult inmates. Donna Bishop & Charles Frazier,
Consequences of Waiver, Thé Changing Borders of Juvenile Justice: Transfer of Adolescents to
the Criminal Court at 261-64 (Jeffrey Fagan & Franklin E. Zimring, eds., 2000). Upon release
from prison as adults they are less likely to grow into productive, law-abiding members of

socie’cy.ll A criminal conviction may also foster recidivism by foreclosing a transferred youth’s

10 Several other studies show that youth transferred to criminal court re-offend at a higher rate than youths retained
in the juvenile justice system. For example, a 1996 study from Florida, where thousands of juveniles are tried in
adult courts, showed that transferred youth re-offend at a higher rate and with graver offenses than youths who were -
retained in the juvenile justice system. Donna Bishop et al., The Transfer of Juveniles to Adult Criminal Court:
Does It Make A Difference?, 42 Crime & Deling. 171 (1996); Donna Bishop, Juvenile Offenders in the Adult
Criminal Justice System, 17 Crime & Just. 81 (2000) (reaffirming results of the 1996 study that recidivism was more
likely and more serious for transferred youth). Similar results were found in a comparison of 15- and 16-year olds
with identical charges in New York and New Jersey. After release, youths who had been processed in criminal court
had higher recidivism rate that those in juvenile court. Simon I. Singer, Jeffrey Fagan, & Akiva Liberman, The
Reproduction of Juvenile Justice in Criminal Court: A Case Study of New York's Juvenile Offender Law, The
Changing Borders of Juvenile Justice: Transfer of Adolescents to the Criminal Court (Jeffrey Fagan & Franklin E.
Zimring, eds., 2000).

11 A dditional research concludes that the interests of community are not served by putting juveniles in adult prison.
Richard E. Redding, The Effects of Adjudicating and Sentencing Juveniles as Adults, 1 Youth Violence and Juvenile
Justice 128 (2003); Donna Bishop, et al., The Transfer of Juveniles to Criminal Court: Reexamining Recidivism
Over the Long Term, 43 Crime & Delinquency 548 (1997).

12
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future opportunities, e.g., eligibility for financial aid, eligibility‘ to enlist in the military and

eligibility for public housing and benefits. Id. at 260.1? The transferred child also forgoes the

opportunities for treatment available in juvenile system that dramatically reduce recidivism. See
Affidavit of Marty Beyer, 116, Appendix at 35-36.
C. Because Presumptive Certification Provisions May Have Harmful, Long-

Lasting Effects On Children, The Need For Effective Assistance Of Counsel
Is Essential.

1. The Prosecution of Youth as Adults Ignores the Well-established
Developmental Differences Between Juvenile and Adult Offenders Most
Recently Relied Upon by the United States Supreme Court in Placing
Limitations on Juvenile Sentencing. "

Juveniles and adults have developmental differences- substantial enough to manda’;e
differential treatment in a myriad of legal contexts. B In Roper v. Simmons, 543 U.S. 551
(2005), a sentencing case that relied on developmental research to strike down the juvenile death
pénalty as a"violation of the Eighth Amendment’s cruél and unusual punishment clause, the
United‘ States Supreme Court concluded that “the differences between juvenile and adult

offenders are too marked and too well understood to risk allowing a youthful person to receive

12 See also Michael Pinard, The Logistical And Ethical Difficulties Of Informing Juveniles About The Collateral
Consequences Of Adjudications, 6 Nev. L.J. 1111 (2006) (describing the need to catalog the range of consequences
of juvenile adjudications); Michael Pinard, Offender Reentry And The Collateral Consequences Of Criminal
Convictions: An Introduction, 30 N.Y.U. Rev. of L. & Soc. Change 585 (2006). '

13 As the growth in the population of youth in the adult system continues largely unabated, understanding the effects
of transfer on young offenders is critical. In the early 1990s, concern about rising violent crime led lawmakers
nationwide to both narrow the jurisdiction of juvenile court and mandate adult sentences for younger and younger
youth. Although juvenile violent crime arrests subsequently plummeted 46% from 1994 to 2005, the effects of these
legislative changes have been far-reaching. In 1980, only two juveniles in the U.S. were sentenced to life without
parole; by 1996, 152 young people were sent to prison for life for crimes they had committed before they were 18
years old. Amnesty International & Human Rights Watch, The Rest of Their Lives: Life without Parole for Child
Offenders in the United States at 32 (2005). As of 2005, there were 2,225 juveniles serving life without parole in
adult prisons in 38 states. Id. at 35. Over half (59%) of juveniles sentenced to life without parole are first-time
offenders, and African-American juveniles are ten times more likely to be given a sentence of life without parole.
Id, at 28, 39. The U.S. is only one of two countries in the world sentencing juveniles to life without parole; the other
is Israel (Israel has 7 juveniles serving life without parole and has not issued such a sentence since 2004). See
Michelle Leighton & Connie de la Vega, University of San Francisco School of Law, Sentencing Children to Die in
Prison at 2 (2007). Between 1990 and 2004, the number of offenders under 18 in adult jails in the U.S. increased.
208%. Id. at 6.

13
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the death penalty despite insufficient culpability.” Roper, 543 U.S. at 572-73. Specifically, the -
Roper Court found that juveniles are less culpable than the average adult offender for three
reasons: (1) juveniles lack maturity and responsibility, (2) juveniles are more vulnerable and

susceptible to outside influences, particularly negative peer influences, and (3) compared to

-adults; juveniles -are-not-as-well formed in character and personality, and have a much greater

potential for rehabilitation.”  Id. at ‘569-70. Although the United States Supreme Court

recognized these distinctive characteristics of adolescence in the context of considering a

challenge to the juvenile death penalty, the research findings apply generally to all adolescents

under the age of eighteen, not just those facing the possibility of a death sentence. See Roper,
543 U.S. 569-70. Nevada’s presumptive certification statute does not permit a juvenile court to

fully consider a child’s developmental - differences as mitigation evidence in certification

proceedings.'s.

' The United States Supreme Court noted that juveniles of all ages are not as well formed in character and

“personality as adults. Roper, 543 U.S. at 570 (citing Erik Erikson, Identity: Youth And Crisis (1968)). The

relevance of youth as a mitigating factor “derives from the fact that the signature qualities of youth are transient; as
individuals mature, the impetuousness and recklessness that may dominate in younger years can subside.” Id.
(citing Johnson v. Texas, 509 U.S 350, 368 (1993)); see also Laurence Steinberg & Elizabeth S. Scott, Less Guilty
by Reason of Adolescence: Developmental Immaturity, Diminished Responsibility, and the Juvenile Death Penallty,
58 Am. Psychologist 1009, 1014 (2003). New research into the structure and function of the teenage brain suggests
that significant brain development occurs during adolescence through the late teens and into the early twenties.
Mary Beckman, Crime, Culpability and the Adolescent Brain, 305 Science 596 (2004). The resulting immaturity in
the adolescent brain contributes to the poor decision making capacity of all juveniles. Thomas Grisso, Double
Jeopardy: Adolescent Offenders With Mental Disorders, University of Chicago Press at 105 (2004). Such research
gives a medical and “hard evidence” edge to the information above describing the distinct psychological
development of teens. The United States Supreme Court acknowledged that even experts in psychology struggle to
differentiate between “transient immaturity” and “irreparable corruption” in juvenile offenders. Roper, 543 U.S. at
573. In fact, the vast majority of offenders age out of delinquent behavior and go on to lead productive, law-abiding
lives. Alfred Blumstein, Jacqueline Cohen, & David Farrington, Criminal Career Research: Its Value for
Criminology 26 Criminology 1 (1988); see also David Farrington, Age and Crime? 7 Crime and Justice: An Annual

- Review of Research 189 (Michael Tonry & Norval Morris eds., 1986)-

15 Affidavit of Marty Beyer Appendix at 24-37. An expert in research on juvenile offending as well as a practicing |
clinician, Dr. Beyer states that the immaturity of youth, as well as trauma and/or disabilities that youth may be
suffering from are closely associated with delinquent behavior. By limiting the court’s consideration of mitigating
evidence to “substance abuse or emotional or behavioral problems,” the statute falls far short of the mark. Failure to
take account specifically of the immaturity of youth — a key component of the Roper decision — or their physical or

_emotional _trauma or their educational or mental disabilities leaves the court with- an incomplete picture of

delinquency and its contributing factors, potentially sweeping many more youth into the adult system than properly

14
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Consistent with the United States Supreme Court’s finding that juveniles lack maturity

and responsibility, Nevada law recognizes that “the age of 18 is the point where society draws

the line for many purpdses between childhood and adulthood.” See Roper, 543 U.S. at 574. For
example, individuals younger than eighteen in Nevada cannot vote, Nev. Rev. Stat. 293.485;
youths sixteeﬁ and seventeen-years old must-get-parental-consent to be married, Nev. Rev. Stat. -
122.020; youths under twenty one years old may not drink or purchase alcohol, Nev. Rev. Stat.

202.020 and 202.055; and unmarried youths under nineteen years old cannot enter into a binding

legal contract. Nev. Rev. Stat. 43-2101, Nev. Rev. Stat. 3-305. Thus, Nevada’s presumptive

certification statute runs contrary to Roper and the bulk of Nevada law.
The cases before this Court also illustrate the Roper Court’s second finding, that

“juveniles are more vulnerable or susceptible to negative influences and outside pressures

_including peer pressure.” Roper, 543 U.S. at 569; see Eddings v. Oklahoma, 455 U.S. 110, 115

(1982); Steinberg, Less Guilty by Reason of Adolescence at 1014. Here, Marques is charged with
another juvenile, and William is charged with two other suspects. The issue of peer influence is
squarely presented aﬁd underscores the need for effective assistance of counsel to consider and
present evidence related to peer influence at the certification hearing.

2 Prosecuting Youth as Adults Places Them at Significant Risk of Physical
- and Emotional Injury. '

Young people detained or incarcerated with adults face an increased risk of severe mental
health problems that often lead to suicide. Juveniles in the adult system experience greater rates -

of mental disorders and related problems, such as substance abuse, impulsive aggression,

parental depression and substance abuse, and a dysfunctional family setting — factors that are

belong there. The statute thus utterly fails in its ostensible purpose to establish some rational sorting mechanism for
distinguishing among and between youth charged with delinquent acts. By identifying only a fraction of youth most
likely to benefit from juvenile court jurisdiction and intervention, the presumptive certification provision disserves
both the children and the communities in which they live.

15
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genefally BelieVed to coﬁtribute to suicidal behavior in the general population. See Campaign |
for Youth Justice, Jailing Juveniles: The Dangers of Incarcerating Youth in Adult Jails In
America 10 (2007); These problems are exacerbated by the fact that most adult facilities are not
equipped to deal with the unique needs of youth, lacking the screening, assessment and treatment
tools that would allow staff'to identify and address-mental health problems in youth. /d. at 11.
Although the exact suicide rates of youth held in adult facilitiesrémains incomplete, the
CDC has estimated that youth held in édult jails are thirty-six times more likely to commit
suicide than their counterparts in juvenile facilities. See id. at 10. For every successful suicide
amoﬁg inmates between fifteen and twenty-four years-old, there ére 100 to 200 attempted
suicides. /d. The U.S. Department of Justice’s Bureau of Justice Stétistics has found that jail
inmates under eighfe‘en had the highest suicide rate of all inmates (101 per 100,000 during 2000-
| 2002). Id. These statistics do not improve for youth held in adult facilities for even a short
period of time. The Bureau of Justice Statistics found that almost a quarter of suicides take place
on the day of admissibn to jail or the following day, and almost half of suicides occur within the

first week. Id.

In addition to an increased risk of self-harm, youth detained or incarcerated in adult

facilities face a heightened probability of suffering rape and physical assault by adult prisoners.

In 2005 and 2006, youth under the age of eighteen were the victims in 21% and 13% respectively
of all substantiated, reported incidents of inmate sexual violeﬁce, particularly stark numbers
because youth t}?pically make up only 1% of inmates in adult facilitiés. Id at 13. Without
- appropriate or feasible altemativeé, corrections staff often react to this increased risk by isolating
youth from the general population, further aggravating their mental health issues. Id. at 14. In

light of these increased risks of suicide and physical harm, it is all the more important for

16
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juveniles facing presumptive certification to- have a meaningful fight to effective assistance of

counsel to challenge the state’s case.
3. Because of -Well-Established Racial Disparities in the Justice System, the
Presumptive Certification Provision at Issue is Likely to Infringe
Disproportionately Upon the Constitutional Rights of Youth of Color.
-The-overrepresentation of youth of color. in the justice system across the country has been
well documented. Overrepresentation refers to “a situation in which a larger proportion of a
particular group is present at various stages within the juvenile justice system . . . than would be

expected based on its proportion in the general population.” Howard Snyder & Melissa

Sickmund, Office of Juvenile Justice and Delinquency Prevention, Juvenile Offenders and

Victims: 2006 National Report 188 (2006). At each stage of the juvenile justice process,

including intake, detention, referral, and disposition, most studies find that youth of color are

more likely than their white counterparts to be involved in the system. National Council on

‘Crime and Deliniquency, 4And Justice for Some: Differential Treatment of Youth of Color in the

Justice .Systém (2007), available at http://www.nced-cre.org/need/pubs/2007jan_justice_for

some.pdf;, see also- Amanda Burgess-Proctor, Kendal Holtrop, & Francisco A. Villarruel,
Campaign for Youth Justice, Youth Transferred to Adult Court: Racial Disparities 2, 7-9 (2006)
(summarizing reseérch that suggests that “ra;:e‘dOes matter” ‘in juvenile justiée prbcessing).
Transfer statutes, in particular, disproportionately affect youth of color. Jessica Short &
Chriéty Sharp, Disproportionate Minority Contact in the Juvenile Justice System at 7 (2005).%
Youth of color are more likely to be prosecﬁted in adult criminal courts than white youth.

Burgess-Proctor et al., supra, at 9 (noting that, while not many studies on racial disparities in

See also Mike Males & Dan Macallair, The Color of Justice: An Analysis of Juvenile Adult Court Transfers in Cahforhta
(2000), available at http://www.buildingblocksforyouth.org/colorofjustice/coj.html; Jason Ziedenberg, Drugs and Disparity: The

--Raeial . Impact. -of .- Illinois’ . Practice.-of .. Transferrmg Young Drug Offenders to Adult Court (2001), available at
hitp:// .buildingblocksft th.org/illinois/illinois.htmi).
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transfer exist, those that have been done have documented overrepresentation at this stage of the -
process). In the instant case, Marques is African American, and William M. is Hispanic.
According to statistics from the Office of Juvenile Justice and Delinquency Prevention

(“OJIDP”), between 1985-1995, African American youth were more likely than white youths to

-be transferred-to-criminal-court across all offenses; age-categeries and years. Id.

Racial disparities are often most pronounced in cases involving drug or gun charges, like
the charges in Marques’ and William’s éases, which may lead to transfer to adult court.)” In
2003, for example, white youth were 69% of the petitiohéd drug cases nationwide, but 58% of
the ﬁansferred drug cases. In contrast, African American youth comprised only 29% of the
petitioned drug cases, but 41% of the transferred drug cases. NCCD, supra, at 2 (describing this
disparity as youth énjoying an 11% “waiver advantage” while African American youth carry a
12% “waiver disadvantage” for‘ drug cases); see also Burgess-Proctor et al., supra, at 9 (black
males charged with drug offenses were substantially more likely to be tried as adults than white
counterparts).

Given these disparities, it ié not surprising that youth of color are significantly more
likely to be incarcerated in adult prisons than white youth. See Campaign for Youth Justice, The
Consequences Aren’t Minor: 1) he Impact of Trying Youth as Adults and Sﬁ'ategies for Reform 11
(2007). In fact, approximately three out of four new admissions of children under age eighteen
to adult prisons in the Unitéd States are children of color. And Justice for Some at 34.

Statistics on the demographics of the juvenile justice population in Nevada mirror racial

| ~—disparities nationwide.— At the decision point-of detention;-for-example, youth of color were

detélined at greater rates than white youth in the state in 2003. To analyze disproportionality,

17 Section 62B.390(2)(a)(2) places all offenses “involving the use or threatened use of a firearm” in the class of cases
that are presumptively certified. :
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OJIDP measures Disproportionate.Minority Contact by creating a “relative rate index,” whiéh is
used to compare the detention rates for raéial and ethnic groups to the rate for whites. A ratio
greater than 1.0 for a group of minority youth compared to white youth indi#:'ates
overrepresentation. In Nevadd, the relative rate index for detention was 3.5 for African
Americans -and 1.2 for Hispanics, suggesting overrepresent‘ation.‘ Id. at 23-24. When data is
analyzed for youth of color in the aggregate, the statewide deteﬁti(')n rati(; of youth of color to
white youth custody rates was 1.7; the ratio for youth committed in public facilities was 1.5; and
the ratio for youth committed in private facilities was 1.2. Howard N. Snyder & Melissa

Sickmund, National Center for Juvenile Justice, Juven;'le Offenders and Victims: 2006 National

Report 214 (2006).

Nevada’s cust_ody rates also reveal disproportionality for youth of color in Nevada. The
custody rates for each group detained in juvenile proceedings were as follows (calculated in 2003
as the number of juvenile offenders in detention per 100,000 juveniles): 289 for white youth, 958
for African American youth, 332 for Hispanic youth, and 405 for American Indian youth. Id. at
213. Disparities for youth in adult facilities in Nevada are similarly striking. While the rate of

new commitments to adult prison in 2002 (calculated per 100,000 youth aged 10-17 years in the

-general population) of white youth is 6.4, the rate for African American youth is 8.5, and that for

Hispanic youth is 22.7. And Justice for Some at 36.
In Clark County, where the instant cases originated, statistics from 2004 and 2005

confirm overrepresentation of youth of color in the county’s juvenile justice system. Clark

~County; Nevada, Department of Juvenile-Justice Services, Disparate Treatment Based on Race

and Economics 2005 Report, Report for Senate Bill 232 at 13 (%2005 Clark County Report”);

Clark County, Nevada, Department of Juvenile Justice Services, Disparate Treatment B&sed on
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Race and Economics 2004 Report, Report for Senate Bill 232 at 13 (2004 Clark County
Report”). African American youth comprised about 14% of the Clark County School District
(“CCSD”) population, but 31% of the arresfs in 2005, whereas white youth comprised 41% of

the population and 31% of arrests. - 2005 Clark County Report at 5. Similarly, African

-Americans represented-38% of all detained youths-in Clark County, 42% of the commitments to

Spring Mountain Youth Camp (“SMYC”), and 35% of cqmmitments to state correctional
facilities, where as white youth constituted 27% of youth detained, 23% of commitments to
SMYC, 30% of youth committed to state facilities. I ét 12. More telling are the statistics
relating to transfer — of the 64 Clark County youth certified to adult status, 39% were African
American and only 17% were white youth in 2005."8 1d

Effective assistance of counsel is a significant check on a system. that allows racial
disproportionality. Nevada’s transfer statute, which interferes with counsel’s representation,
makes it more likely that youth of color also will continue to be disproportionately impacted by

the statute.

D. National Standards Support The Premise That Children Facing Transfer To
Adult Court Need Effective Assistance of Counsel.

Several national organizations have ‘developed standards and best practices that protect
the child’s constitutional rights in transfer or certification proceedings. As detailed below, the
Nevada preSumptive certification statute fails to comport with the guidelines suggested by

experts in the field.

The IJA/ABA Juvenile Justice Standards on Transfer Between Courts offers a balanced

approach to ensuring that juveniles facing certification enjoy full due process protections. In

18 Although overrepresentation for Clark County’s Hispanic youth, who comprised approximately 35% of the
CCSD population in 2005, was not apparent at all stages of the system, overrepresentation was evident at the
certification stage. In that year, 41% of youth certified to adult status in the Clark County were Hispanic. 2005
Clark County Report at 12.
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1971, the Institute of Judicial Administration (IJA) and the American Bar Association (ABA)"
formed a Joint Commission on Juvenile Justice Standards, with a goal of researching,
developing, and producing comprehensive juvenile justice standards, annotated with explicit

policies and guidelines.®® First phblishéd in 1980, the IJA/ABA Juvenile Justice Standards were

-the result of critical thought, discussion; writing-and editing by over 300 experts, representing a

spectrum of disciplines including juvenile defense practitioners, the judiciary,' social work,
corrections, law enforcement, and education across the country over a ten-year period.
The Standards most pertinent to this case offer specific guidance for court’s making

transfer decisions, including several that address the due process concerns raised by Nev. Rev.

Stat. 62B.390. See IJA/ABA, Juvenile Justice Standards, Standards Relating to Transfer

Between Courts 2 (Robert E. Shepherd, ed., 1996), included in Appendix at 60-104. As an initial

matter, in stark contrast to Sections 62B.390(2) and (3), Standards 1.1 A and 1.1 C create a

. rebuttable presumption that fifteen-, sixteen-, and seventeen-year-olds should be treated as

Jjuveniles, instead of adults. Appendik at 74-78. The Standards echo Kent s admonishment about
the serious nature 6f certification proceedings, staking the unequivocal position.tﬁat, “only
juveniles in extraordinary factual situations with extraordinary histories should be transferred to
the criminal court,;’ and even then, only in accordance With procedures designed to accord
maximum procedural prbtections to the juvenile and in compliance w1th precise and .exacting
behavioral standards. Id. at 70. |
Central o the issue in this case, Standard 2.3 explicitly addresses children’s rights at the '

certification hearing. -The-Standard differs-from Nevada’s presumptive certification provisions in

% The ABA is the world’s largest voluntary professional membership organization, and for over 125 years it has
placed a high priority on promoting Justlce that requires fair treatment and is based on sound reason. Iis Juvenile
Justlce Committee works specifically to improve the administration of justice for youth.

% For a description of the project, see IJA/ABA Juvenile Justice Standards Annotated: A Balanced Approach XVi-

 xviii (Robert E. Shepherd, ed., 1996).
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several respects. Standard 2.3 E prbvides that “the prosecuting attorney should bear the burden |
of proving that probable cause exists to believe that the juvenile has committed a class one or
class two juvenile offense and that the juvenile is not a proper person to be handled by the

juvenile court.” Id. at 73. Sections 62B.390(2) and (3) conversely place the burden of proving

H amenability{o‘treatmeht-on-»the-'defense. :

Standards 2.3 I and 2.3 J address Fifth Amendment protectibns at the certification
héaring. Standard 2.3 I provides that [t]hé juvenile may remain silent at the waiver hearing. No
admission by the juvenile during the waiver hearing should be admissible to establish guilt or to
impeéch teStimohy in any subsequent proceeding, except a perjury proceeding.;’ Id at 73. The
Comments to the Standard emphasize that the privilege against self—incfimination should be
available at the heaﬁng which serves as the bridge-between the juvenile and adult systems. /d. at
99. Further, the Standard controls the use of statements by giving “the juvenile power to bar the
introduction in- any subsequent criminal trial or other proceeding, .except for perjury, of

admissions made during the waiver hearing,” because “[s]uch statutes encourage candor at the

~waiver hearing,” so “[a] better-informed waiver decision should result.” Id. at 99-100.

Standard 2.3 J further protects the child’s rights by empowering the child to seek the
recusal of the presiding officer at the waiver hearing from presiding at any ‘subse'quent criminal
trial or juvenile court adjudicatory hearing relating to allegations in the petition initiating

juvenile court proceedings. Id. at 73. Although Standard 2.3 J is recommended whether or not

“the juvenile testifies, it operates to limit the effects of admission of damaging testimony in

subsequent proceedings following the certification hearing. /d. at 100-101.
Similarly, a subsequent Task Force convened by the American Bar Association Criminal

Justice Section Standards and Juvenile Justice Committees addressed the policy and procedural
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implications of the growing mimber of juveniles being transferred to criminal court to be

| prosecuted and sentenced as adults as a result of legislative changes in the 1990s.  This broad |
cross-section of juvenile and criminal justice representatives produced a White Paper that

provided desired and needed guidance to those involved with youth in the criminal justice

| system. ~American Bar Association, Youth -in-the Criminal Justice- Systemi' Guidelines for

Policymakers and‘ Practitioners 1-2 (2000). The White Paper establishes a developmental

framework for dealing with youth from the time of arrest through incarceration and is firmly

rooted in current research. /d.

The White Paper discusses several critical points that bear on transfer decisions. First, it
describes adolescence as a developmental period characterized by rapid and dramatic change and
roiling unpredictability — the most intensg period of change in human behavior other than
infancy. Id. at 39. Physical maturity and appearance may not correspond readily to intellectual,
emotional, social, or moral maturity, so that children who look, for all intents and purposes, like
adults, still have the maturity of children. This incongruence is particularly true with respect to
black and Hispanic.youth, who, studies show, mature physically earlier than other youth. /d.
There also will often be wide variability among and within individuals. That is, teenagers of the
same age may be quite different developmentally, and an individual youth.may act in a mature
manner one day, and be completely immature the next. See Affidavit of Marty ‘Beyer, 912,
Appendix‘at 28.

Because adolescence is a period of great malleability, youth also are the most amenable

~to significant-and lasting—li-fe-chahge. Experts-describe-adoleseence -as “a period of tremendous
plasticity in response to features of the environment.” Youth in the Criminal Justice System at

40. Adolescents facing transfer stand before the court not only fully capable of rehabilitatidn,
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but also uniquely vulnerable to far-reaching damage if they are transferred to the criminal justice

system. See Affidavit of Marty Beyer, 416, Appendix at 35-36.

CONCLUSION

Nevada’s presumptive certification statute places an unconstitutional burden on the

- child’s-right te-effective assistance of counsel during certification proceedings. Counsel is

placed in the untenable position of directing the client to forfeit his conéﬁtutional right against
self-incrimination in order to argue that the child should r¢fnain in juvenile court. Because
Sections 62B.390(2) and (3) impermissibly interfere in éounsel’s representation of the child,
makihg it more likely that the harmful effects of certification to adult court will be realized, this
Court should hold that Nevada’s presumptive certification statute is uﬁconstitutional and reverse

the certification of Marques and William to adult court.
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Campaign for Youth Justice

The Campaign for Youth Justice (CFYJ) is a national organization created to provide a voice for
youth prosecuted in the adult criminal system. The organization is dedicated to ending the
practice of trying, sentencing, and incarcerating youthful offenders under the age of 18 in the
adult criminal justice system; and working to improve conditions within the juvenile justice
system. The Campaign for Youth Justice raises awareness of the negative impact of prosecuting
youth in the adult criminal justice system and of incarcerating youth in adult jails and prisons and
promotes researched-based, developmentally-appropriate rehabilitative programs and services
for youth as an alternative. The Campaign for Youth Justice provides research, training and
technical assistance to juvenile and criminal justice system stakeholders, policymakers,
researchers, nonprofit organizations, and family members interested in addressing the unique
needs of youth prosecuted in the adult system.
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Center for Children’s Law and Policy

The Center for Children’s Law and Policy (CCLP) is a public interest law and policy

organization focused on reform of juvenile justice and other systems that affect troubled and at-
risk children, and protection of the rights of children in such systems. The Center’s work covers
a range of activities including research, writing, public education, media advocacy, training,
technical assistance, administrative and legislative advocacy, and litigation. CCLP works in the
Washington, D.C. area on juvenile justice and education reform efforts in DC, Maryland, and
Virginia; partners with other Washington-based national system reform and advocacy

. -organizations; and engages in legislative advocacy with Congress. CCLP also supports systems

reform in other states and provides technical assistance for jurisdictions involved with national
initiatives such as the John D. and Catherine T. MacArthur Foundation’s Models for Change
initiative, which promotes juvenile justice reforms, and the Annie E. Casey Foundation's
Juvenile Detention Alternatives Initiative, which aims to reduce the use of locked detention and
ensure safe and humane conditions of confinement for children. CCLP helps counties and states
develop collaboratives that engage in data-driven strategies to identify and reduce racial and
ethnic disparities in their juvenile justice systems. CCLP staff also work with jurisdictions to
identify and remediate conditions in locked facilities that are dangerous or fail to rehabilitate
youth. :



Center for Research on Youth and Social Pdlicy

The Center for Research on Youth and Social Policy (CRYSP) at the University of
Pennsylvania's School of Social Policy and Practice works to bring about positive social change
by improving the way human services are developed, delivered, and evaluated. CRYSP seeks to
have a major impact on the issues and systems affecting vulnerable populations, particularly
children, while promoting social justice and social change through applied research, planning,
and technical assistance. As requests for CRYSP’s research and evaluation services increase, the
Center has made it a high priority to find a way to offer less-resourced nonprofits access to these

-services. CRYSP also provides high-quality training opportunities for MSW_interns through their
mvolvement in applied research projects.



Center on Juvenile and Criminal Justice

The Center on Juvenile and Criminal Justice (CJCJ) fully supports this amicus brief. CJCJ is a
Nongovernmental organization that provides direct services, technical assistance and policy
analysis in the juvenile and criminal justice fields. Our mission is to promote a more effective
and humane criminal justice system. Our support of this amicus brief is based on our
commitment to ensuring that sentencing practices for children serve the interest of society. The
evidence is overwhelming that placing children in adult prisons is contrary to the interests of
public safety. ’




Central Juvenile Defender Center

The Central Juvenile Defender Center, a training, technical assistance and resource development
project, is housed at the Children’s Law Center, Inc. In this context, it provides assistance on
indigent juvenile defense issues in Ohio, Kentucky, Tennessee, Indiana, Arkansas, Missouri, and
Kansas.




The Justice Policy Institute (JPI)

The Justice Policy Institute (JPI) is a Washington D.C. based think tank and advocacy
organization dedicated to promoting effective solutions to social problems and ending society's
reliance on incarceration. Since 1997, the Justice Policy Institute has worked to enhance the
public dialog on incarceration and justice policy through accessible research, public education,
and communications advocacy. In the last twenty years, our nation has witnessed an
unprecedented growth in its prison population, making the country's incarceration rates the -
highest in the world. As politicians promised to get "tough-on-crime", prison beds filled, often
with people with social problems like mental health or addiction issues that could be better
treated elsewhere. Now, the country struggles to pay for over two million people in prison-
including an unprecedented number of children held in adult prisons-most of whom will

-eventually be released.

Throughout the country, JPI supports its partners who are engaged in juvenile justice reform
efforts through timely and targeted policy briefs, reports and research projects, strategic
communications and media advocacy, technical assistance and strategic consultation to allies and
campaigns, and trainings on research and communications.



Mid-Atlantic Juvenile Defender Center

The Mid-Atlantic Juvenile Defender Center is a multi-faceted juvenile defense resource center
that has served the District of Columbia, Maryland, Puerto Rico, Virginia and West Virginia
since 2000. We are committed to working within communities to ensure excellence in juvenile
defense and promote justice for all children. MAJDC promotes research and policy development
throughout the region by conducting state-based assessments of juvenile indigent defense
delivery systems. Following the assessment, MAJDC staff work to ensure the report is used to
educate the public about issues related to the delivery of indigent defense services for juveniles
and assists the public defender systems in responding to assessment recommendations. MAJDC
also responds to the needs of juvenile defenders by coordinating training programs, providing
technical assistance and maintaining a list serve of juvenile defenders to respond to defender
questions. MAJDC is a 501(c)(3) non-profit organization.



Midwest Juvenile Defender Center

The Midwest Juvenile Defender Center (MJDC) is an eight state regional network of defense
attorneys representing juveniles in the justice system. It was created to increase the capacity of
juvenile defenders in the Midwest. MJDC gives juvenile defense attorneys a more permanent
capacity to address practice issues, improve advocacy skills, build partnerships, exchange
information, and participate in the national debate over juvenile crime. MJDC provides support
to juvenile defenders to ensure that youth are treated fairly in the justice system.
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National Association of Criminal Defense Lawyers

The National Association of Criminal Defense Lawyers is the preeminent organization
advancing the mission of the criminal defense bar to ensure justice and due process for persons
accused of crime or wrongdoing. A professional bar association founded in 1958, NACDL’s
12,000-plus direct members in 28 countries - and 90 state, provincial and local affiliate
organizations totaling more than 40,000 attorneys - include private criminal defense lawyers,
public defenders, military defense counsel, law professors, and judges committed to preserving
fairness and promotlng a rational and humane criminal justice system. The American Bar
. _Association-recognizes NACDL. as-an.affiliate. organization and. awards it_full representation in
its House of Delegates. ‘

- The issue of defense counsel’s ability to fully and effectively represent a juvenile defendant is of
~ obvious importance to NACDL and its members. Requiring counsel to either recommend that a
juvenile client plead guilty to remain in juvenile court or accept the transfer of the juvenile’s case
to adult criminal court in order to assert possible defenses is a Hobson’s choice that too often
impedes the ability of the attorney to obtain true justice for the client. NACDL members are thus
uniquely positioned to inform the Court of the harms caused by this practice and arguments in
support of its termmatlon
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National Center for Youth Law

The National Center for Youth Law (NCYL) is a private, non-profit organization devoted to
using the law to improve the lives of poor children nation-wide. For more than 30 years, NCYL
has worked to protect the rights of low-income children and to ensure that they have the

‘resources, support and opportunities they need to become self-sufficient adults. NCYL provides

representation to children and youth in cases that have a broad impact. NCYL also engages in
legislative and administrative advocacy to provide children a voice in policy decisions that affect
their lives. NCYL supports the advocacy of others around the country through its legal journal,
Youth Law News, and by providing trainings and technical assistance. NCYL has participated in
litigation that has improved the quality of foster care in numerous states, expanded access to
children's health and mental health care, and reduced reliance on the juvenile justice system to
address the needs of youth in trouble with the law. One of the primary goals of NCYL's juvenile -
Justice advocacy is to ensure that youth in trouble with the law are treated as adolescents and not
adults and in a manner that is consistent with their developmental stage and capacity to change.
NCYL also works to ensure that youth involved in either the juvenile or criminal justice system
are treated fairly and provided adequate representation.

-10-



National Council on Crime and Delinquency

The National Council on Crime and Delinquency is the nation's oldest and most respected justice
research and policy organization. Founded in 1907, the NCCD has always advocated for the
importance of a separate justice system for young people. As our former board chair and noted
Harvard Law School dean, Roscoe Pound, observed, the American Juvenile Court was the
greatest step forward in Anglo- American jurisprudence since the Magna Carta.

Today, the NCCD conducts research, training and provides assistance to dozens of states. We

believe that a strong and effective juvenile justice system is far superior to_handling young

people in the criminal justice system. Our research has consistently shown that youth placed in
adult facilities are at greater risk of victimization and suicide, and have higher rates of
recidivism. We have recently conducted national public opinion polls that show that the citizenry
overwhemingly rejects the routine transfer of youth to the criminal court system.

-11 -



National Juvenile Justice Network

The National Juvenile Justice Network (NJIN) is a membership organization for state-based
juvenile justice advocacy organizations. NJIN supports its members in their efforts to create a
more just, humane and equitable juvenile justice system. NJJN and its members believe that
__youth who come into conflict with the law should be treated in a developmentally appropriate
manner, and should therefore be kept within the juvenile justice system, rather than being
transferred into the adult system. NJIN believes that transferring youth into the adult system
harms youth, contradicts the current and growmg body of research on adolescent brain
development and is adverse to public safety. ... .. = = . .
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National Legal Aid and Defender Associatibn :

The National Legal Aid and Defender Association (NLADA) is proud to be the oldest and
largest national, nonprofit membership association devoting 100 percent of its resources to
serving the broad equal justice community. NLADA serves the equal justice community in two
major ways: providing advocates with excellent training opportunities and as a leading national
advocate in public policy debates on the many issues affecting the equal justice community. We
also serve as a resource for those seeking more information on equal justice in the United States.
NLADA's members are primarily advocates from public defense services and civil legal

_assistance programs.._NLADA's American_Council of Chief Defenders is.a leadership council

that is dedicated to promoting fair justice systems and ensuring that citizens who are accused of
crimes have adequate representation. NLADA's members include programs and individuals who
represent juveniles in delinquency proceedings. NLADA is strongly opposed to any statute or

- policy that compromises the ability of counsel to adequately represent juveniles accused in

delinquency or criminal proceedings. Therefore, we join this amicus to respectfully urge this
Court to find the statute at issue to be an unconstitutional infringement on the appellants' rights
to counsel. '

-13-



New England Juvenile Defender Center

The New England Juvenile Defender Center, Inc. was created in 2000 to ensure excellence in
juvenile defense and promote justice for children in the justice systems of Connecticut, Maine,
Massachusetts, New Hampshire, Rhode Island and Vermont. The Center focuses primarily on
supporting defenders to provide the best possible services to court-involved children and to
ensure that the juvenile justice systems in New England treat children like children and provide
them with real opportunities for care and treatment where appropriate. The Center has also
created a Juvenile Impact Litigation Fund to support solo practitioners and organized groups of
- —attorneys-to-challenge_conditions of confinement in the region. The NEJDC is a non-profit
public interest organization.

-14-



Northwestern University School of Law Bluhm Légal Clinic

- The Northwestern University School of Law Bluhm Legal Clinic has provided representation to

poor children in juvenile and criminal proceedings since the Clinic’s founding in 1969. The
Bluhm Legal Clinic’s Children and Family Justice Center (CFJC) was established in 1992 as a
legal service provider for children and families, as well as a research and policy center. Clinical
faculty, and law students under their supervision, provide legal representation to children and
families in a variety of areas, including juvenile delinquency, juvenile transfer, criminal, special
education, school suspension and expulsion, immigration, and political asylum. The faculty at

—the Children and Family Justice Center has participated in_.a number of statewide assessments of

access to, and quality of, counsel for youth charged in delinquency court. The faculty has also
conducted training sessions throughout the country for lawyers who represent children in
delinquency and adult court and has been engaged in policy reform efforts nationwide.

The Children and Family Justice Center has seen the benefits that having a separate juvenile
court has yielded for the youth under its jurisdiction. In juvenile courts each child is given an
opportunity to overcome errant youthful behavior without the stigma or long lasting effects of a
criminal conviction. A separate juvenile court system takes into account the scientifically
confirmed fact that youth continue to develop socially and psychologically into their early
twenties and that a child’s stage of development may impact his judgment, his ability to engage
in long-term planning and his ability to fully appreciate the consequences of his actions. Thus,a
minor is biologically less culpable for his actions and more amenable to rehabilitation. Minors.
“outgrow” the behaviors that lead to their involvement in the juvenile court. The Children and
Family Justice Center believes that statutes that place the burden on a child to prove why the

- should remain in juvenile court, often at the expense of maintaining his Constitutional rights to

silence, the presumption of innocence and effective assistance of counsel, are at odds with the
Constitution and generally do not serve the interests of the youth or the community.

-16-



Pacific Juvenile Defender Center

The Pacific Juvenile Defender Center is housed at Legal Services for Children. The Defender
Center provides support, training and technical assistance for juvenile defenders throughout
California and Hawaii. It is the mission of the Defender Center to improve the quality of
juvenile defense in our region and ensure that juveniles are provided with holistic representation

that meets their needs. : ‘

-17-



The Sentencing Project

The Sentencing Project is a national non-profit organization engaged in research and education
regarding criminal justice policy. The organization has produced a series of books, policy
reports, and journal articles assessing the impact of incarceration on public safety and its
consequences for racial/ethnic populations. Staff of The Sentencing Project are frequently called
upon to testify before legislative bodies and to provide technical assistance to policymakers and
practitioners. The organization has also been engaged in analysis of the effects of trying
juveniles in the adult court system, including assessing the racially disproportionate impact of
such policies. ) B - . S
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Southern Juvenile Defender Center

The Southern Juvenile Defender Center (SJDC) works to ensure excellence in juvenile defense
and secure justice for children in delinquency and criminal proceedings in seven southeastern
states: Alabama, Florida, Georgia, Louisiana, Mississippi, North Carolina, and South Carolina.
SJDC provides training and resources to juvenile defenders, and advocates for systemic reforms
designed to give children the greatest opportunities to grow and thrive. Through public education
and advocacy, SIDC encourages attorneys and judges to rely upon scientific research in cases
involving youthful defendants. A
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Southern Poverty Law Center

Founded in 1971 and located in Montgomery, Alabama, the Southern Poverty Law Center has
litigated numerous civil rights cases on behalf of prisoners, people of color, incarcerated
children, and other targets of discrimination and abuse. Although the Center's work is
concentrated in the South, its attorneys appear in courts throughout the country to ensure that all
people receive equal and just treatment under federal and state law.
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Southwest Juvenile Defender Center

The Southwest Juvenile Defender Center, housed at the University of Houston Law Center,
brings together juvenile defenders, mental health professionals, educators, legislators, and other
juvenile justice professionals. Through this collaboration, the Center strives to improve
advocacy for children. The Center has collaborated with the American Bar Association Juvenile
Justice Center, the National Juvenile Defender Center, Texas Appleseed, and other advocacy
organizations to complete an assessment of the Texas juvenile justice system. That report,
Selling Justice Short: Juvenile Indigent Defense in Texas, played an important role in passing the
Fair Defense Act, which reformed both juvenile and criminal indigent defense in Texas. The
Center provides training and technical support for defense attorneys representing youth. The
Center also educates the general public, including citizens and multidisciplinary professionals, to
promote justice for children.
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Western Juvenile Defender Center

The Western Juvenile Defender Center is the regional affiliate of the National Juvenile Defender

Center located in Washington D.C. It was created to ensure excellence in juvenile defense and -
promote justice for all children. The Western Juvenile Defender Center works to build the

capacity of the juvenile defense bar and to improve access to counsel and quality of

representation for children in the justice system. We strive to support juvenile defenders through

training, networking and assessment; we seek to educate a broad range of juvenile justice

professionals and the general public; and we strive to create a society that treats all children with

respect, dignity, and fairness. '

The Western Juvenile Defender Center goals include ensuring that all children in the justice
system must have ready and timely access to capable, well- resourced, well-trained legal counsel.
- Further, we believe that all children are entitled to legal representation that is individualized;
developmentally and age appropriate; and free of racial, ethnic, gender, social, and economic
bias.

-2



Youth Law Center

The Youth Law Center is a San Francisco-based national public interest law firm working to
protect the rights of at-risk children, especially those at risk of or involved in the juvenile justice
or child welfare systems. Since 1978, Youth Law Center attorneys have represented children in
civil rights and juvenile court cases in California and two dozen other states. The Center’s
attorneys are often consulted on juvenile policy matters, and have participated as amicus curiae
in cases around the country involving important juvenile system issues. Youth Law Center
attorneys have written widely on a range of juvenile justice, child welfare, health and education

. issues, and have provided research, training, and technical assistance on legal standards and

juvenile policy issues to public officials in almost every State. The Center has long been
involved in public policy discussions, legislation and court challenges involving due process and
the treatment of juveniles as adults. Center attorneys were consultants on the nafional MacArthur
Foundation study of adolescent development, and have recently authored a law review article on
juvenile competence issues. This case, challenging state law provisions that force juveniles to
admit the alleged offense in order to raise mental issues that could defeat transfer into the adult
system, fits squarely within the Center’s long-term interest and expertise.
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- IN THE SUPREME COURT OF THE STATE OF NEVADA

IN THE MATTER OF WILLIAM M., A

MINOR, No. 48649

WILLIAM M.,
Appellant,
Vs.
THE STATE OF NEVADA,
Respondent.

~-~——INTHEMATTER OF MARQUES B,, A

- MINOR, No. 48650

MARQUES B,
Appellant, '
Vvs.
THE STATE OF NEVADA,
Respondent.

vvvvvvvvvvvvvvvvvv.

AFFIDAVIT OF MARTY BEYER, Ph. D.

Marty Beyer, Ph. D., being first duly sworn, hereby deposes and says:
1. My name is Marty Beyer. I am a clinical psychologist licensed in the
District of Columbia, Virgihia, Washington and Alaska.

- 2. Ihave a Ph.D. in clinical/community psychology from Yale University. I
am an independent child welfare and juvenile justice consultant. My expertise is
adolescent development: how a young person's cognitive, moral and identity
development, trauma and disabilities are relevant to the offense and how these factors
should be considered in designing rehabilitative services. I have assessed more than 100
Juveniles accused of serious offenses. I have been involved in improving services for
delinquents in several states and assisted in federal Department of Justice investigations
of jlivenile facilities. I have also been involved in the reform of foster care practices in
several states and serve as a clinical consultant to child welfare workers and supervisors

making decisions about children who have been physically and sexually abused. I
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frequently provide training on child and adolescent development for judges, lawyers, and
staff in the child welfare and juvenile justice systems.

3. I have testified more than 30 times as an expert witness assessing the
factors articulated by the United States Supreme Court in juvenile transfer/waiver cases,
including maturity, amenability to treatment and rehabilitation and protection of the
public. (Kent v. United States, 383 U.S. 541 (1966); Stanford v. Kentucky, 492 U.S. 361

A( 1989)). I have also provided expert testimony concerning the adolescent development

- research on which the United States Supreme Court relied_in striking_down.the death

penalty for juveniles (Roper v. Simmons, 543 U.S. 551 (2005)).

4. My publications include "Immaturity, Culpability and Competency in
Juveniles" (2000), "What's Behind Behavior Matters: The Effects of Disabilities,
Trauma and Immaturity on Juvenile Intent and Ability to Assist Counsel" (2001), Best

- Practices in Juvenile Accountability (U.S. Department of Justice, 2003), “Health Services

for Youth in Juvenile Justice Programs” (co-authored with Michael Cohen, M.D. and
Larry Burd, Ph.D., in Clinical Practice in Correctional Medicine. 2006), and "Fifty
Delinquents in Juvenile and Adult Court” (2006).

5. I understand that the National Juvenile Defender Center has been invited

by this Court to participate as amicus curige in a challenge to Nevada’s presumptive
certification statute, Nevada Revised Statutes §§62B.390(2) and (3)(b). I submit this
affidavit in support of the brief filed by the National Juvenile Defender Center, both to
augment its ineffective assistance of counsel argument and to place NRS §62B.390(3)(b)
in the context of current developmental research.

6. This affidavit is based on my clinical experience in working with
de]inquents and families, my education, training, and articles and books I have read.

7. Much of the delinquent behavior of adolescents can bé explained by the
continuing growth of key areas of their brains and their charéctexistica]ly immature
thinking. Some teenagers also have disabilities, developmental delays or suffer
emotional problems from trauma. Whether it is normal behavior, such as skateboarding,
not preparing for an exam, or reacting to an unfair call in sports, or more serious behavior
such as dn'nkihg at a party or having unprotected sex, or even more troubling behavior

such as carrying a gun or committing another delinquent act, a teenager’s behavior can be
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understood only in the context of his/her unique combination of immaturity, disabilities
and trauma. For this reasbn, it is essential for courts to review each young person’s
unique social, psychological and educational development when deciding whether to
transfer the child to adult court or determining the child’s capacity for rehabilitation.
Presumptive certification statutes that limit the court’s ability to take all of these factors
into account for each young person cannot be developmentally-sound to the extent they

ignore well-accepted research that has consistently found that teenagers think and behave

._diﬂ'enﬁgﬂy_ﬁom adults and are less culpable. Four noteworthy examples of this research

are described below.
8. AMA Brief. In an amici curiae brief in Roper v. Simmons (the United

States Supreme Court 2005 opinion ruling the juvenile death penalty unconstitutional),
the American Medical Association and the American Academy of Child and Adolescent
Psychiatry (with other organizations) distingﬁished the brain development and maturity
of 17 year olds from adults, based on numerous studies cited in the brief:

“Older adolescents behave differently than adults because their minds
operate differently, their emotions are more volatile and their brains are .
anatomically immature...These behavioral differences are pervasive and
scientifically documented. .. Their judgments, thought patterns, and emotions
are different from adults, and their brains are physiologically
underdeveloped in the areas that control impulses, foresee consequences,
and temper emotions. They handle information processing and the
management of emotions differently from adults.

Adolescents are inherently more prone to risk-taking behavior and less
capable of resisting impulses...Adolescents as a group are risk takers [and]
... exhibit a disproportionate amount of reckless behavior, sensation secking
and risk taking...it is statistically aberrant to refrain from such [risk-taking]
behavior during adolescence. In short, teenagers are prone to making bad
judgments.

Cognitive experts have shown that the difference between teenage and
adult behavior is not the adolescent’s inability to distinguish right from
wrong.. Rather, the difference lies in what scientists have characterized as
deficiencies in the way adolescents think, an inability to perceive and weigh
risks and benefits accurately... psychosocial maturity is incomplete until

- age 19, at which point it plateaus. Adolescents score lower on measures of
self-reliance and other aspects of personal responsibility, they have more
difficulty seeing things in long-term perspective, they are less likely to look
at things from the perspective of others, and they have more difficulty
restraining their aggressive impulses. Researchers have found that the
deficiencies in the adolescent mind and emotional and social development
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are especially pronounced when other factors—such as stress, emotions and
peer pressure—enter the equation. These factors affect everyone’s cognitive
functioning, but they operate on the adolescent differently and with special
force...

Normal adolescents cannot be expected to operate with the level of
maturity, judgment, risk aversion or impulse control of an adult... an
adolescent who has suffered brain trauma, a dysfunctional family life,
violence, or abuse cannot be presumed to operate even at standard levels for

adolescents.”1

9. Teen Brain Research. Even intelligent adolescents are not capable of adult

- decision-making in part because their brains continué to develop beyond age 18.

“Brain studies establish an anatomical basis for adolescent behavior.
Adolescents’ behavioral immaturity mirrors the anatomical immaturity of
their brains. To a degree never before understood, scientists can now

- demonstrate that adolescents are immature, not only to the observer’s naked

eyes, but in the very fibers of their brains...First, adolescents rely for certain
tasks, more than adults, on the amygdala, the area of the brain associated
with primitive impulses of aggression, anger, and fear. Adults, on the other
hand, tend to process similar information through the frontal cortex, a
cerebral area associated with impulse control and good judgment. Second,
the regions of the brain associated with impulse control, risk assessment,
and moral reasoning develop last, after late adolescence.. .as teenagers grow
into adults, they increasingly shift the overall focus of brain activity to the
frontal lobes...[responsible for] decision making, risk assessment, ability to

, judge future consequences, evaluating reward and punishment, behavioral

involved] in the control of aggression and other impulses, the process of abstraction and
mental flexibility, and aspects of memory. If the neural substrates of these behaviors have

not reached maturity before adulthood, it is unreasonable to expect the béhaviors

inhibition, impulse control...and making moral judgments.”2

10.  Asone expert, Dr. Ruben Gur, has summarized: "The cortical regions [are

themselves to reflect mature thought processes."3

2 Ibid.,

3 Declaration of Ruben C. Gur, Ph.D., Patterson v. Texas. Petiti
Court (www.abanet.org/crimjust/juvj
(2006),
For a description of adolescent brain devel
May 10, 2004,

- American Medical Association(2005), Amici curiae brief, Roper v. Sivwions, 543 U.S. 551 (2005).

on for Writ of Certiori to US Supreme
us/patterson.html). See also Gruber, S.A. and Yurgelum-Todd, D.
“Neurobiology and the Law: A Role in Juvenile Justice?” OHIO STATE J CRIMINAL LAW, 3, 321.
opment, see Claudia Wallis, “What Makes Teens Tick?”, Time,
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11. MacArthur Foundation Research Network on_Adolescent Development

and Juvenile Justice. Evidence suggests that even if a youngster perceived a situation as
risky or morally wrong, his/her ability to act on that perception—and thus his/her
culpability—is different from an adult’s. Recent studies by the MacArthur Foundation
concluded that adolescents do not put facts together and draw cohc]usions the same way
adults do. The researchers recommended that juveniles be treated differently by the courts

than adults because they have limited cognitive and emotional capacities and their

-development follows-a-generally-predictable course to maturity. 4

12.  In addition to considering general research on adolescent development, the
court must also consider the particular juvenile standing before it. What developmental
information about this young person explains his/her involvement in a delinquent act?
How can this developmental framework be applied to assessing the young person’s likely
response to rehabilitative services?

Increasingly, the delinquent act alone has become the primary basis for
certification statutes and determining which youth should remain in Juvenile Court, but
behavior by itself tells us so little about the individual. It is likely that two youth of the
same age charged with the same offense will have unique characteristics which in turn
will have different effects on their decision-méking.5 :

13.  The capacity of a juvenile to plan or to stop an action may be limited by a
variety of disabilities,vas well as trauma and developmental delay. For each individual

Jjuvenile, it is important to assess the maturity of their judgment, risk assessment, and
anticipation of consequences, as well as their susceptibility to peer pressure and ability to
handle stress. A teen could knéw it is wrong to do a partiéular act (and also know that
when other youth did the same thing, they got punished), but at the time of the offense

4 MacArthur Research Network on Adolescent Development and Juvenile Justice, National Conference on
Juvenile Justice and Adolescent Development, September 2006; see also Grisso, T. (1996). Society's
retributive response to juvenile violence: A developmental perspective, LAW AND HUMAN BEHAVIOR,
Volume 20, pp. 229-248. ‘ :

5 Nowhere is this more troubling than the dramatic increase of youth charged for sexual behaviors. A 13-
year old having sex with a 12-year old neighbor that both thought was consensual has little in common with
a developmentally delayed 11-year old reemacting her own sexual abuse with the 4-year. old she is
babysitting, and entirely different treatment services would be necessary, but both the 11-year old and 13-
year old will be charged with felony sex offenses and sent to juvenile sex offender programs likely modeled
after programs for adult rapists and pedophiles (and in many states both could be put on a registry).
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their immaturity, disabilities or reaction to trauma may get in the way of his/her téking
this knowledge into account. For example, a teenager could push a teacher because of a
disability that causes the child to misunderstand something the teacher has said or done,
or because of past physical abuse making them think the teacher was being abusive, or
because of immaturity and an emotional reaction that overcame rational thought.

To understand an individual teenager’s behavior and amenability to rehabilitative
services requires a thorough assessment of the possible contribution of disabilities,
trauma and immaturity unique to him/her.

14. Immaturity. Adolescent development is not a smooth linear progression--
there are maturity differences between individuals of .the same age and within the
particular child. A 1.7-year old could have a job or drive a car yet think irrationally under
stress. A 16—‘y"ear’ old could be a good student or athlete and have poor judgment around

_peers.

(a) Cogniﬁve Development A ‘

Adolescents think differently from adults. Even late in their teens young people
usually have immature thought processes, including:

1. Not anticipating: Adolescents often do not plan or do not follow their
plan and get caught up in unanticipated events. They usually view as "accidental” the
unintended consequences of actions that adults would predict could have a bad outcome.
Carrying, and even using, a weapon does not mean that a teen pictured an injured victim
and intended harm. Learnmg to have a long~term perspective develops slowly.

2. Fear interferes with the adolescent's ability to make choices: Decision-

making can be very immature when a teen is scared, partlcularly if they have been

. mistreated in the past. A common form of immature cognitive processes in adolescents is

reacting to a threat that adults might consider exaggerated. Their fear has to be evaluated
from the teenager’s perspective at the time.
3. Mmzmzzmg danger: Risk-taking, typical of adolescents, reduces their

-use-of -mature cognitive strategies--they seldom consider the worst possible outcomes of

their actions. Poor impulse control is a normal characteristic of teenagers. Drugs and
alcohol lower inhibitions and reduce the young person's ability to use mature judgment,

and thus frequently contribute to delinquent acts.
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4. Having only one choice: In situations where adults see severa]b choices,
adolescents may believe they have only one option. It is not unusual, even for intelligent
adolescents, to imagine only one scenario. When things do not unfold as they imagined,
because of their immaturity, they behave as if they are incapable of adapting with another
reasonable choice. Adolescents only gradual]y develop the advanced cognitive ability to
weigh aitemative choices simultaneously.

(b) Identity Development
- -—---—Adolescents gradually refine-a stable definition-of themselves. Becoming good at
something is an essential aspect of identity development. Doing well in school, arts,
sports, or a hobby is how adolescents define themselves and feel appreciated by others.
Many youth have not experienced success, particularly in school, and still have an
unformed identity, making them more vulnerable to involvement with delinquent peers.
Belonging to family is the framework for identity and remains powerful for
teenagers. Identifying with peers is another important aspect of self-definition--group
membership is necessary for a young person to feel valued. Lacking stable identities,
young people need considerable approval from family and peers. Conflicting
identifications-—-between two groups of peers or between family and peers may cause
unpredictable behavior in a teenager, especially under stress. “The typical adolescent is
also more vulnerable to peer pressure than an adult... Adolescents spend twice as much
time with peers as with adults. The pronounced importance of approval and acceptance
by friends will make an already risk-prone or impulSive adolescent even more so.
Adolescenfs not only are more suscepﬁblé to peer pressure, but they g_ravitaté toward

peers who reinforce their own predilections...an adolescent who spends time with risk-

prone friends is more likely to engage in risky behavior.”0

(é) Moral Development

Adolescents are moralistic, insisting on what should be and intolerant of anything
that seems unfair. They may become involved in an offense naively in ofder to right
wrongs, often out of loyalty. They usually know right from wrong and are frustrated that

they cannot explain why they used poor moral reasoning during the offense. As a result,

—~--~5—A:mericmeedical—Associaﬁon—(iOOS):Amicicuriuebrief,—RoperV:Sz‘mmonsrﬂ?a‘U‘.S: 551 (2005).
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they may not express an adult understanding of the effect of their offense on victims,
despite the fact that their capacity for empathy with others may not be impaired.

Irmnatmity-is typical of ado]éscents, although fortunately for most teenagers their
risk-taking, susceptibility to peer influence and poor moral reasoning under stress, do not
result in serious delinquent acts.” For each individual juvenile, it is necessary for an
expert to present to the court how immature thinking, immature identity,‘ and immature
moral reasoning affected this young person’s behavior and what services would be
-necessary to reduce the young person’s risky behavior by increasing his/her maturity.

15. Disabilities. Studies estimate that anywhere from about 17% to 53% of
delinquents have learning disabilities, in comparison to 2-10% in the overall child
po‘pulation.8 Learning disabilities affect young people not only in school, but at home
and in the community, particularly in comprehending what others are saying and in
following directions. Learning disabilities can lead to problems in listening, thinking,
memory, reading, writing, spelling, dbing calculations, organizing, prioritizing, and
strategizing. v

| Dcliﬁquents "have higher rates of ‘neuropsychological deficits- as reflected in
langnage, verbal intelligence, working membry, and reading. Of special interest are
deficiencies in 'executive’ functions that are served primarily by the frontal lobes of the
brain...[including] abstract reasoning, goal setting, anticipating and planning, self-
monitoring and self-awareness, inhibiting of impulsive behavior, and interrupting and
ongoing sequence of behavior iﬁ order to initiate a more adaptive behavior."9

Attention deficit disorder (ADD) and attention deficit hyperactivity disorder
(ADHD) are the most frequently diagnosed behavior disorders of childhood.10 About 19-

7 Many youth who do not get arrested pay other high costs for their normal adolescent risk-taking: car

accidents are the leading canse of death in adolescence; half of all new HIV infections and sexually
transmitted diseases in the U.S. are teens, and a quarter of U.S. high school students report binge drinking.
[CITE] ‘ :

8 Kazdin, Alan, "Adolescent Development, Mental Disorders, and Decision Making of Delinquent Youth"”

*in"YOUTH ON TRIAL (Thoiias Grisso znd Robert Schwartz, eds.), Chicago, University of Chicago Press,

2000. Estimates of prevalence are based on multiple sources and are likely to be underestimates of the
significant impairment of disorders in delinquent youth,

9 Kazdin, op cit, p. 53. See also Pennington, B.F. and S. Ozonoff, "Executive Functions and
Developmental Psychopathology,” J CHILD PSYCHOL PSYCHIATRY, 37:51-87, 1996.

10 Goldman, L.S., M Genel, R.J. Bezman, and P.J. Slanetz, "Diagnosis and treatment of Attention-
deficitHyperactivity Disorder in Children and Adolescents,” JAMA, 279:1100-7, 1998. Tamnock, R.,
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46% of delinquents are diagnosed with attention deficit disorders, in comparison to 2-
10% in the overall child population.11 Distractibility and impulsiveness are prominent
characteristics of attention deficit disorders, making these young people less able to stop
behaviors, which may contribute to delinquency (especially when they have immature
cognitive processes and are unable to see alternative choices at the time of an offense).
Social skill problems are also common among children with attention deficits.

By the time the learning disability is identified, many children are lacking in basic

- --skills-necessary to-comprehend-schoolwork.-Often-the-child -with disabilities gets into a

negative cycle with self-dislike and attention-seeking, from .feeling stupid, interfering
with school participation.12 Truancy—due to féeling picked on by teachers and/or
students and embarrassment for not being able to comprehend the material--can begin
early in children with disabilities, and not attending school can lead td delinquency.

For each individual juvenile, it is necessary for an expert to address if and how
disabilities affected this young person’s behavior and what services would be necessary
to build his/her compensatory skills in order to support school success and improve social
skills and comprehension of others.

15.  Trauma. Many youth arrested for delinquent acts have been traumatized.
In a study of 50 delinquents all but two had experienced severe trauma, including
repeated abuse and/or parent death and/or abandonment since early childhood (at least a
third were physically abused and a quarter were sexually abused, and more than half of
the girls had been sexually and/or physically abused). 13 _

Trauma typically slows down development in children and, depending on the
individual, can interfere with all aspects of the child's functioning. Children who were
physically or sexually abused or lost an important person in their lives may be

"Attention-deficit/Hyperactivity Disorder: Advances in Cognitive, Neurobiological and Genetic Research,”

-J CHILD PSYCHOL PSYCHIATRY, 39: 65-99, 1998.

11 Kazdin, op cit. _ ,

12 Some children's problem-solving skills are compromised by not accurately perceiving cues from peers
and adults, typically attributing hostility to others and believing that aggressive acts will result in peer
approval. Dodge, K.A. (2003). Do social information processing patterns mediate aggressive behavior? In
B. Lahey, T. Moffitt, & A. Caspi (Eds.), CAUSES OF CONDUCT DISORDER AND JUVENILE DELINQUENCY (pp.
254-274). New York: Guilford Press.

13 Beyer, Marty. "Fifty Delinquents in Juvenile and Adult Court.” AMERICAN J ORTHOPSYCHIATRY; 76(2),
Apr 2006, 206-214.
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functioning emotionally close to the age when the trauma occurred. Children Who>have
been exposed to violence often have trouble conéentrating in school, are fearful, have
nightmares and niay seem emotionally detached and pessimistic about the future.l4
Children who have been traumatized often blame themselves and have trouble trusting
others. Children who are chronically picked on often have low self-esteem and
depression which can continue into adulthood. Sometimes victimized children become

bullies themselves, and they tend to have more emotional problems than those who are

—vietims -only-15-Research has-shown-that children who- are-bullied have academic and

peer difficulties in school, leading to more teasing and bullying.16 One study found that
32% of delinquents had Post Traumatic Stress Disorder, in comparison to 3% or fewer in
the overall child population.}” Reactions to trauma may significantly interfere with the

yourng person's life and put him/her at risk of delinquency, even those whose symptoms

" do not meet the criteria for Post Traumatic Stress Disorder.18

Depression is a common reaction to trauma, but often is not diagnosed in
delinquents: usually their problem behavior at school and home are the focus of
professionals and family rather than their underlying sadness. Depression is associated

with irritability, self-dislike and distorted thinking in teénagers. Depressed children

14 Pynoos, R., Steinberg, A., & Goenjian, A. (1996) Traumatic stress in chilhood and adolescence. In B.
van der Kolk, A McFarlane, & 1. Weisaeth (Eds.), TRAUMATIC STRESS. New York: Guilford, pp- 331-58.

15 Olweus, D. (1993). Victimization by peers: Antecedents and long-term outcomes. In K. H. Rubin & J.
B. Asendorf (Eds), SOCIAL WITHDRAWAL, INHIBITION, AND SHYNESS {pp. 315-341). Hillsdale, NJ:
Erlbaum. See also Arseneault, Louise, Elizabeth Walsh, Kali Trzesniewski, Rhiannon Newcombe,
Avshalom Caspi, and Terrie E. Moffiit. (2006) "Bullying victimization uniquely contributes to adjustment
problems in young children." PEDIATRICS, 130(9), 118. _

16 Horowitz, June A., Judith A.Vessey, Karen L. Carlson, Joan F. Bradley, Carolyn Montoya, Bill
McCullough, and Joyce David (2004). “Teasing and Bullying Experiences of Middle School Students,”
:JOURNAL OF THE AMERICAN PSYCHIATRIC NURSES ASSOCIATION, 10(4),165-172.

17 Steiner, H., I.G. Garcia and Z. Mathews, "Posttranmatic Stress Disorder in Incarcerated Delinquents,” ¥
AMERICAN ACADEMY- OF -CHILD AND ADOLESCENT PSYCHIATRY, 1997, 36: 3357-65. Giaconia, R. M.,
Reinherz, H. Z., Paradis, A. D., & Stashwick, C. K. (2003). Comorbidity of substance use disorders and
posttraumatic stress disorder in adolescents. In P. Ouimette & P. J. Brown (Eds.), TRAUMA AND SUBSTANCE
ABUSE (pp. 227-242). Washington, DC: American Psychological Association. Prevalence in community
sample reported in Kazdin, op cit. ,

18 Widom, C.S. "Child Victimization and Adolescent Problem Behavior," in ADOLESCENT PROBLEM

-~— —BEHAVIOR: ISSUES AND RESEARCH.(R.D. Ketterlinus.and M.E. Lamb, eds.), Hillsdale, N.J.: Erlbaum, 1994.
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appear to have a greater dependence on peers, but being depressed is qorre]ated with
teacher and peer ratings of unpopularity.19

Poor coping strategies leamed in childhood re-emerge when traumatized
adolescents face new stressors, particularly if feelings of helplessness reminiscent of the
past are provoked. Adolescents with a hiétory of trauma have been found to be at risk of

alcohol and substance abuse; these youth rely on substances to escape sad feelings and

bad memories.20

=——  Aggression can-be-a-defense-against the helplessness-common-among traumatized

children. Young people who have been abused often respond self-protectively like
younger children when they feel threatened. Traumatized youth may manage their fears
with combative self-preservation and see no alternative to aggression for resolving
disagreements. ,

Trauma exposure plays a key role in the development of behavior problems in

adolescents—the effects of trauma account for impulsivity and anger associated with

- school difficulties, substance abuse and gang involvement.21 “We are beginning to move

from the mere recognition that juvenile delinquents have often faced extreme adversity in

19 While moodiness and self-doubt are viewed as typical in teenagers, depression can be a serious,
impairing disorder in adolescents. Cicchetti, D. and Toth, S.L. (1998). “The development of depression in
children and adolescents.” AMERICAN PSYCHOLOGIST, 53, 221-241. ‘Garber, J. and Horowitz, J.L. (2002).
“Depression in children.” In LH. Gotlib and C.L. Hammen (Eds.), HANDBOOK OF DEPRESSION (p. 510-540).
New York: Guilford Press. An integrative model of adolescent depression incorporates the complex
interplay among genetic, biological, cognitive, interpersonal, family and environmental factors and
developmental challenges; family disruption contributes to negative self-image, poor relationships and
maladaptive regulation of emotion and behavior. Hammen, C. and Rudolph, K.D. (2003), “Childhood
mood disorders” in E.J. Mash and R.A. Barkley (Eds.). CHILD PSYCHOPATHOLOGY (pp. 233-278). New
York: Guilford PressHammen, C. and K.D. Rudolf, "Childhood Depression," in. CHILD
PSYCHOPATHOLOGY (E.J. Mash and R.A. Barkley, eds.), New York: Guilford, 1996. A. Peterson, B.
Compas, J. Brooks-Gunn, M. Stemmler, S. Ey & K.Grant, "Depression in Adolescence,” AMERICAN
PSYCHOLOGIST; 1993, 48, 155-168: ‘ o : .

20 Ouimette, P. and Brown, P. (2003). TRAUMA AND SUBSTANCE ABUSE. Washington, D.C.: American
Psychological Association. _

21 Wolfe, David, Rawana, Jennine, & Chiodo, Debbie (2006). “Abuse and Trauma,” in David Wolfe &
Eric Mash (eds.), BEHAVIORAL AND EMOTIONAL DISORDERS IN ADOLESCENTS. New York: Guilford.
Cohen, Judith, Mannarino, Anthony and Deblinger, Esther. TREATING TRAUMA AND TRAUMATIC GRIEF IN
CHILDREN AND ADOLESCENTS. Guilford Press, forthcoming :
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 their childhood, to the understanding that such adversity has had specific effects which

contribute to the delinquency lifestyle.”22

For each individual juvenile, it is necessary for an expert to present how trauma

- affected this young person’s behavior and what services would be necessary to help the

young person recover from trauma and be less prone to depression, substance abuse, self-
harming, over-reacting to threat, and aggression.

16.  Effectiveness of Juvenile Rehabilitation Services. When a young person's

-invelvement in-an offense is-linked- to-immature thought-preeesses, emotional problems

resulting from trauma, intoxication, and/or being led by an older criminal, the prognosis
for treatment may be good. Most young people’s trauma, immaturity, and disabilities can
be effectively treated. A young person’s capacity to be rehabilitated does not turn on the
severity of the offense. _

Researchers have identified the characteristics of juveniles who are unlikely to
offend again. These are young people who will "age out” of juvenile delinquency because
their behavior is the result of immature judgment rather than persistent antisocial
tendencies. | Juveniles involved in "adolescent-limited delinquency” (in contrast to those
likely to become adult offenders) have the following characteristics:

* First delinquency is in adolescence (not before age 13)
* Involved in positive behavior as well as delinquent act
* Delinquent act with others, in which juvenile plays a small part
in relation to others
* Acts result from bad judgment leading to dangerous situations23
For violent juveniles and those who use substances, intensive treatment in the

community has been documented to dramatically reduce recidivism. 24 Juvenile

22 Greenwald, Ricky (2002). TRAUMA AND JUVENILE DELINQUENCY. Binghamton, N.Y.: Hayworth. Ford, Julian

(2002), “Traumatic Victimization in Childhood and Persistent Problems with Oppositional-Defiance,” in

Greenwald, Ricky (ed.), TRAUMA AND JUVENILE DELINQUENCY. New York: Haworth.

23 Moffitt, T. "Adolescence-Limited and Life-Course-Persistent Antisocial Behavior,"” PSYCHOLOGICAL
REVIEW, 1993, 100:674.

24 Bums, B.J., & Hoagwood, K. (2002). COMMUNITY TREATMENT FOR YOUTH: EVIDENCE-BASED
INTERVENTIONS FOR SEVERE EMOTIONAL AND BEHAVIORAL DISORDERS. New York, NY: Oxford University
Press. See also Chamberlain, P., & Mihalic, S.F. (1998). Multidimensional treatment foster care. In. D.S.
Elliott (Ed.), BOOK EIGHT: BLUEPRINTS FOR VIOLENCE PREVENTION. Boulder, CO: University of Colorado.

S --Heng,gcler,—&ML.-,-—Schoenwald,—-SiKﬁ;—-Bo‘rdu-in;-CM.—,- -Rowland;- M:D.;-&-Cunningham;-P.B. (1998).
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rehabilitation programs—including secure juvenile facilities—across the country are
training staff in Positive Youth Development, a treatment approach based on research
about teens who are resilient despite poverty, illness and significant family and other
problems. The evidence indicates that what most contributes to the effective
rehabilitation of a young person is a relationship with a caring adult and support for
success in school and work — characteristics of most juvenile justice programs but not

typically available to youth in prison.25 Rather than assuming that a juvenile facility will

- not be effective, an expert should describe the particular youth’s needs-and-what services

would meet them and indicate to the court what juvenile facility would offer those
services.

A national poll, commissioned by the MacArthur Foundation and the Center for
Children's Law and Policy found widespread public support for rehabilitating teens rather
than locking them up. Most favored shifting some money states spend on incarcerating
youth and using it for counseling, education and job training.26 The. MacArthur
Foundation found that at least half the states are involved in juvenile justice reforms -
among tﬁem, takihg more youth under 18 out of the adult system and providing more
mental health and community based-services. The services are based on emerging brain
findings and adolescent development research which have concluded that teens think
differently than adults, are less culpable, and more likely to stop their delinquent acts as

they mature if offered developmentally appropriate services.

MULTISYSTEMIC TREATMENT OF ANTISOCIAL BEHAVIOR IN CHILDREN AND ADOLESCENTs. New York, NY:
Guilford Press.

25 Lemer, R., Taylor, C. & von Eye, A., Eds. (2002). PATHWAYS TO POS]TIVE DEVELOPMENT AMONG
DIVERSE YOUTH. Indianapolis: Wiley. See also Catalano, R., Berghind, M., Ryan, J., Lonczak, J. &
Hawkins, J. (1998), RESEARCH FINDINGS ON EVALUATIONS OF POSIT!VE YOUTH DEVELOPMENT
PROGRAMS. U.S. Department of Health and Human Services. :

+ ————26 MacArthur Foundation, September 21 and 22, 2006, Washington, pC
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Effects on Violence of Laws and Policies Facilitating

the Transfer of Juveniles from the Juvenile Justice

System to the Adult Justice System

A Systematic Review

Angela McGowan, JD, MPH, Robert Hahn, PhD, MPH, Akiva Liberman, PhD, Alex Crosby, MD, MPH,
Mindy Fullilove, MD, Robert Johnson, MD, Eve Moscicki, ScD, MPH, LeShawndra Price, PhD,

Susan Snyder, PhD, Farris Tuma, ScD, Jessica Lowy, MPH, Peter Briss, MD, MPH, Stella Cory, MD, MPH,

Glenda Stone, PhD, Task Force on Community Preventive Services

The independent, nonfederal Task Force on Community Preventive Services (Task Force),
which directs development of the Guide to Community Preventive Services (Community Guide),
has conducted a systematic review of published scientific evidence concerning the
effectiveness of laws and policies that facilitate the transfer of juveniles to the adult criminal
Jjustice system, on either preventing or reducing violence (1) among those youth who
experience the adult criminal system or (2) in the juvenile population as a whole.

This review focuses on interpersonal violence. Violence may lead to the juvenile’s initial
arrest and entry into the justice system and, for those who are arrested, may be committed
subsequent to exiting the justice system. Here transfer is defined as the placement of
Jjuveniles aged less than 18 years under the jurisdiction of the adult criminal justice system,
rather than the juvenile justice system, following arrest. Using the methods developed by
the Community Guide to conduct a systematic review of literature and provide recommen-
dations to public health decision makers, the review team found that transferring juveniles
to the adult justice system generally increases, rather than decreases, rates of violence
among transferred youth. Evidence was insufficient for the Task Force on Community
Preventive Services to determine the effect of stch laws and policies in reducing violent
behavior in the overall juvenile population. Overall, the Task Force recommends against

laws or policies facilitating the transfer of juveniles from the juvenile to the adult judicial

system for the purpose of reducing violence.

(Am ] Prev Med 2007;32(48):57-528) © 2007 American Journal of Preventive Medicine

- Introduction
he - purpose of this review was to determine .

whether laws or policies that facilitate the transfer
of juveniles to the adult criminal justice system
reduce interpersonal violence, either specifically, among
those juveniles who have experienced the adult justice
system, or generally, in the juvenile population as a whole.

From the Community Guide Branch, Coordinating Center for Health
Information and Service (McGowan, Hahn, Snyder, Lowy, Briss,
Cory, Stone), and Etiology and Surveillance Branch, National Center
for Injury Prevention and Control (Crosby), Centers for Disease
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New Jersey Medical School, Department of Pediatrics (Johnson),
Newark, New Jersey; National Institute of Justice (Liberman), Wash-
ington, DC; and Division of Pediatric Translational Rescarch and
Treatment Development (Moscicki, Price), Division of Adult Trans-
lational Research and Treatment Development (Tuma), National
Institutes of Mental Health, Bethesda, Maryland
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Am J Prev Med 2007;32(4S)

© 2007 American Journal of Preventive Medicine » Published by Elsevier Inc.

Although the Jegal term “juvenile” is defined differently

among the states, for purposes of this review, a juvenile is -

a person aged less than 18 years. One rationale for

facilitating the transfer of juveniles to the adult justice

system is that this may deter juveniles from committing
crimes, because they perceive the adult justice system as
more severe and punitive than the juvenile system. For
purposes of this review, “transfer” refers to placing juve-
niles under the jurisdiction of the adult criminal justice
system, rather than the juvenile justice system, following
arrest. Transfer is also referred to as “waiver,” denoting
the waiver of authority by the juvenile court that allows for
ransfer of a juvenile defendant to an adult criminal court;
Jjuveniles not transferred to the adult court system are
often said to be “retained” in the juvenile system,

Background

Violence by juveniles is a major public health problem

. E-£9, Atana GA 30333, E-mail: rahl@cdegov. . _ .. ... .. __in the United States. Rates of violent crime, including
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. simple and aggravated assault, robbery, and rape, are

greater among people aged 12 to 20 years than in all
age groups except those aged 21 to 29 years, as assessed
in 2 2003 national survey of crime victims, the National
Crime-Victimization Survey, which is based on victims’
experiences and- therefore excludes homicide.! Al
though they constitute only about 25% of the popula-
tion, youth aged less than 18 years have been responsi-
ble for committing approximately 30% of all violent
crime (which includes homicide, rape and other sexual
assault, robbery, and simple and aggravated assault)
and 40% of serious violent crime (which excludes
simple assault) in the past 20 years.? Rates of youth
homicide are higher in the United States than in most

~ developed countries.? In a representative national sur-

vey in 2002, U.S. adults reported more than 1.87
million incidents of victimization by perpetrators esti-
mated to be between the ages of 12 and 20 years—a rate
of approximately 5.1 incidents of victimization per 100
juveniles in this age group.*> Although arrest and
victimization data show declines among juveniles for
violent acts in general following a peak reached in
1993-1994, self-report of offenses continues to indicate
high rates of violence.®

The first juvenile court in the United States was
established in 1899 in Chicago. By 1925, all states
except Maine and Wyoming had separate juvenile
systems.” In the United States, juvenile and adult crim-
inal law are principally handled at the state level;
consequently, states have diverse mechanisms to allow

juveniles to be transferred to the adult criminal justice

system.?58 Although states have their own juvenile and
adult criminal systems and laws, common trends are
discernible across states.

A separate judicial process for juveniles has been
justified on several grounds related to psychosocial
development in the juvenile population.® In general,
Jjuveniles differ from adults in their biological develop-
ment and mental processes and capacities. These dif-
ferences are cited to justify the recent Supreme Court
decision to ban capital punishment for crimes commit-
ted when the offender was aged less than 18 years at the
time the crime was committed.’® First, it has been
argued that juveniles are less aware of consequences,
less responsible, and thus less culpable for their ac-
tions.? For these reasons, juveniles cannot be held as
accountable as adults and should receive different and
more lenient punishment. It has also been argued that
juveniles have less ability than adults to undérstand and
thus participate in the standard, adult judicial process,
and, therefore also, should be subject to a separate
judicial process. A recent study of juveniles'! (both in
Jjuvenile detention and in the community) indicates
that at less than 16 years of age, juveniles on average
lack the cognitive competence to understand and par-
ticipate in the judicial process as required by law;
furthermore, they make judgments comparable to

§$8  American Journal of Preventive Medicine, Volume 32, Number 4S ‘

those of adults found incompetent to stand trial. Fi-
nally, it has been argued that juveniles are more
malleable and amenable to reform of their behavior,
and thus, the judicial response to their deviant behavior
should, “in the interests of the child,” emphasize re-
form of the juvenile rather than, or in addition to,

punishment—in contrast to the punitive focus of the -

adult criminal system.'? Individual juveniles vary greatly
in their degree of cognitive development and there are
few clear dividing lines by age. Policy regarding the
shift of jurisdiction from juvenile to adult court remains
controversial. :

From its inception, the philosophy of the juvenile
court has been “parens patriae,” meaning that the state
acts as a parent for those who cannot take care of
themselves.®”!3 Transfer of a juvenile from juvenile to
aduit court jurisdiction required an individualized de-
termination of lack of amenability to treatment.”** This
philosophy was practiced through informal court pro-
cedures with weak safeguards for the legal rights of the
Jjuveniles, until a series of Supreme Court cases, begin-
ning in the late 1960s, imposed additional safeguards
already established in adult justice systems.'® Recent
changes in the law, however, extend the juvenile court’s
mission to include protection of the community as well
as the interests of the child.!®

 Following the increases in violent juvenile crime in
the late 1980s and early 1990s, most states modified
their laws to facilitate the transfer of juveniles to the
adult justice system.>” Between 1992 and 1998, all but
three states expanded their transfer provisions to facil-
itate prosecuting juveniles charged with certain crimes
in the adult criminal court system'”2% this trend has
continued, but slowed, in recent years.?' Bishop'” esti-
mates that 20% to 25% of all juvenile offenders—
210,000 to 260,000 juveniles—were prosecuted as
adults in 1996.

There are six main mechanisms by which youth aged
less than 18 may be tried in the adult criminal justice
system. In “judicial waiver,” the traditional mechanism,
a juvenile court judge may waive a youth to the adult

. system, generally based on perceived lack of amenabil-

ity to treatment, which in turn is often based on
considerations such as age, seriousness of the current
offense, and prior delinquency.® In “prosecutorial
waiver,” the prosecutor has the discretion to file a case
in the juvenile or the adult criminal court system. In

_ “statutory exclusion,” youth of particular ages charged

with particular crimes are excluded from juvenile jus-
tice system jurisdiction. When particular charges are
excluded by law from juvenile court by statutory means,
discretion also reverts to prosecutors, who decide which
charges are filed.?*?® The increases in transfer due to
the preceding three mechanisms may be amplified by a
policy of “once an adult, always an adult,” whereby
youth once transferred to adult court are also trans-
ferred for any future offending.?! With “lowered age of

www.ajpm-online.net
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adult court jurisdiction,” states set the age at which one

" is considered responsible for criminal actions, and no

longer eligible for juvenile court, to an age younger
than the traditional age of 18. Finally, in many states,
juvenile who are married or otherwise “emancipated”
(i.e., released from parental authority) are excluded
from juvenile court. For youth who have not reached
the age of adult court jurisdiction, the adult court often
has the authority to transfer juveniles back to the
Jjuvenile court when cases are deemed inappropriate for
the adult criminal court system. This is generally re-
ferred to as “reverse waiver.”

Finally, states are experimenting with “blended sen-
tencing,” which allows a juvenile to be sentenced to
both juvenile and adult sanctions by one court
Blended sentencing by the juvenile -court allows the
court to monitor youth beyond the traditional end of
juvenile jurisdiction.2* This frequently involves juvenile
incarceration until the age of adult court jurisdiction,
followed by adult incarceration. This greater sentenc-
ing flexibility may reduce the pressure to transfer court
jurisdiction, but little research has yet been conducted
on how blended sentencing is used in practice.?

Specific Versus General Deterrence

Reductions in violence are hypothesized to occur
through wansfer by two means: “specific deterrence”
and “general deterrence.” In specific deterrence, juve-
niles who have been subject to the adult justice system
are thought to be ‘deterred from committing subse-
‘quent offenses. In general deterrence, all youth in the

population who would be subject to transfer provisions -

are thought to be deterred from offending by the
perceived severity of sanctions they would face under

. the adult criminal justice system. Note that “deter-

rence” here refers to the behavioral outcome of re-

duced initial or subsequent offending and not to

decision making processes which may accompany such
outcomes. In addition, if juveniles in adult detention
settings serve longer sentences than they would serve in
Jjuvenile settings, then strengthened transfer policies
may also reduce the violence of transferred juveniles
(i.e., violence outside of the prison setting) by increas-
ing incapacitation, the inability of convicts to commit
crime against the public during incarceration. Incapac-
itation as a deterrent, however, depends on the assump-
tion that longer sentences would be given in adult
courts compared with juvenile courts.

Research on the effectiveness of specific deterrence
and general deterrence requires different study designs
and effect measures. In specific deterrence research,
outcome measures are derived from comparing the
recidivism of those youth who have experienced the
adult criminal justice system with the recidivism of
youth retained in juvenile court. In general deterrence
research, the outcome measures are rates of offense in

April 2007

the intervention population, such as the number of
juveniles per 100,000 arrested for violent crimes. Com-
parison groups for general deterrence must necessarily
be drawn from another place, from a time before
enactment of the policy, or from a different age group
among whom the transfer laws are weaker or absent.
Researchers strive for comparison groups unaffected by
the law but who are otherwise as similar as possible and
similarly affected by many of the other social forces
“influencing offending.

In our assessment of general deterrence, studies
comparing rates of violence before and after imple-
mentation of a strengthened transfer policy without
concurrent comparison groups (e.g., Risler et al.26) are
not included. Juvenile offending rates change over time
for many reasons, as evidenced by the dramatic rise and
then decline in crime in general, and in juvenile
violence in particular during the late 1980s and early
1990s.27-28 Thus, we considered the use of comparison
groups unaffected by the law to be a critical design
feature in evaluating the general deterrent effect on
crime of this particular law. Without such concurrent
comparison groups, any law enacted during a period of
decline in crime would seem to have a deterrent effect,
as indicated by simple before-and-after differences in
rates of offending. '

This review focused on violent outcomes, as mea-
sured by rates of arrest; one study assessed violent crime
convictions. Some studies report violent and nonviolent
offending arrests together and do not distinguish vio-
lent from other offending. For the purposes of this

" review, such studies are included, but this broader
focus is considered a limitation (see Assessing Study
Design and Execution section),

The Guide to Community Preventive Services

. The systematic reviews in this report represent the work
of the independent, nonfederal Task Force on Com-
munity Preventive Services, which is developing the
Community Guide to Preventive Services (Community Guide)
with the support of the U.S. Department of Health and
Human Services in collaboration with public and pri-
vate partners. The Centers for Disease Control and
Prevention (CDC) provides staff support to the Task

. Force for. development of the Community Guide. More
information about the Community Guide and the Task
Force can be found at www.thecommunityguide.org
and in previous publications.?30

Healthy People 2010 Goals and Objectives

Using interventions that are effective in reducing vio-
lence may help to reach several objectives specified in
Healthy People 2010, the disease prevention and health
promotion agenda for the United States. These objec-
~-tives identify some of the significant preventable threats
to health and focus the efforts of public health systems,

Am J Prev Med 2007;32(45)  $9
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Table 1. Selected Healthy People 2010 objectives related to violence prevention

Objective Population Baseline (year) 2010 objective
Injury prevention . '
Reduce firearm-related deaths  All people 11.3 deaths/100,000 people 4.1 deaths/100,000 people
(Objective 15-3) ' (1998)*
Reduce nonfatal firearm- All people 24.0 injuries/100,000 people 8.6 injuries/100,000 people
related injuries (15-5) (1997) '
Extend state-level child fatality ~ Children aged <14 Developmental
review of deaths due to years
external causes for children
aged <14 years (15-6)
Violence and Abuse Prevention ao :
Reduce homicides (15-32) All people 6.5 deaths/100,000 people 3.0 deaths/100,000 people
Reduce the rate of physical Persons aged >12 4.4 assaults/1000 people (1998) 3.3 assaulis/1000 people

assault by current or former
intimate parttiers (15-84)
Reduce the annual rate of

years

Persons aged >12

rape or attempted rape (15- years
35)
Reduce sexual assault other _ Persons aged >12

than rape (15-36) years .
Reduce physical assaults (15- Persons aged >12
87) years
Reduce physical fighting Adolescents in grades
among adolescents (15-38) 9-12
Reduce weapon carrying by Adolescents in grades
adolescents on school ' 9-12
property (15-39) . ’

0.8 rapes or attempted rapes/
1000 people (1998) :

0.6 sexual assaults other than
rape/1000 people (1998)

31.1 physical assaults/1000
people (1998) people

36% engaged in physical fighting
in past 12 months (1999)

6.9% carried weapon on school
property in past 30 days

0.7 rapes or attempted
rapes/1000 people

0.4 sexual assaults other than
rape/1000 people
.18.6 physical assaults/1000

32% engage in physical
fighting

property

“Age adjusted to the year 2000 standard population.

legislators, and law enforcement officials for addressing
those threats. Many of the proposed Healthy People
objectives in Chapter 15, “Injury and Violence Preven-
tion,” related to this intervention and relevant to juve-
nile transfer are shown in Table 1.

Methods

General Community Guide methods for systematic reviews have
been discussed in detail elsewhere.>® This section briefly
describes the specific methods used in this review.

In Community Guide systematic reviews, evidence is summa-
rized about the effectiveness of interventions in changing one
or more outcomes (here, violence), as well as other positive
or negative effects of the intervention. If an intervention is
found to be effective, then available evidence is also summa-
rized regarding the applicability of the findings (i.e., the
extent to which available data indicate that the intervention
might be effective in diverse populations and settings), eco-

nomic impact, and barriers to the implementation of inter-

ventions. if an intervention is found to result in harm,
available evidence may also be summarized regarding the
applicability of the finding of harm (i.e., the extent to which

*available data indicate that the intervention might or might

not be harmful to specific populations and settings), and any
applicable barriers to' reducing the harms or substituting
other choices that are more effective or less harmful. Eco-
nomic impact is not considered for interventions found to.be
harmful or if effectiveness  is not established, unless  the
intervention is widespread and economic analysis may illumi-

nate its ongoing consequences.

$10 American Journal of Preventive Medicine, Volume 32, Numbef 48

As with other Community Guide reviews, the process used
to systematically review evidence and then translate that

evidence into conclusions involved forming a systematic

review development team; developing a conceptual ap-

. proach to organizing, grouping, and selecting interven- '

tions; selecting interventions to evaluate; searching for and
retrieving evidence; assessing the quality of and abstracting
information from each study; assessing the quality of and
drawing conclusions about the body of evidence of effec-
tiveness; and translating the evidence of effectiveness into
recommendations.

Systematic Review Development Team

Three groups of individuals served on the systematic review
development team: the coordination team, the abstraction
team, and the consultation team. The coordination team—
consisting of a Task Force member, methodology experts in
systematic reviews and economics from the Community
Guide Branch of the CDC’s National Center for Health
Marketing, and experts on violence from the CDC’s National
Center for Injury Prevention and Control, the National
Institutes of Health, and the National Institute of Justice—
drafted the conceptual frameworks for the reviéws, coordi-
nated the data collection and review process, and drafted
evidence tables, summaries of the evidence and the reports.
The abstraction team collected and recorded data from
studies for inclusion in the systematic reviews. The consulta-
tion team, comprised of national experts on violence-related
topics, was involved in the initial selection of interventions to
be reviewed,.provided ongoing-advice by request, and re-
viewed the final product.

www.ajpm-online.net

4.9% carry weapon on school
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Search for Evidence

Electronic searches for published research were conducted in

databases from the National Criminal Justice Reference Ser-

vice, Education Resources Information Center, PsycINFO,
Wilson Social Sciences Abstracts, Social SciSearch, National
Technical Information Service, Medline, and Lexis/Nexis.
Search terms used included “juvenile transfer” and its syn-
onyms, as well as “efficacy” and “recidivism.” Additionally,
references listed in retrieved articles were evaluated and,
where relevant, obtained and abstracted. Consultations with
experts were held to find additional published reports of
studies. Finally, the review team conducted Internet searches
to seek additional studies not found through these traditional
search methods. Journal articles, governmental reports,
books, and book chapters were eligible for inclusion.
Articles published ‘before February 2003 became candi-
dates for inclusion in the systematic review if they evaluated
the specified policy or law, assessed a transfer-related violent
outcome (i.c., arrest, conviction, or re-arrest), were con-

ducted in a high-income counuy,* reported on a primary

study rather than, for example, a guideline or review, and
compared a group of people exposed to the intervention
(i.e., law or policy) with a comparison group not exposed or
less exposed to the intervention. Studies that provided rele-

vant data for review were examined, even if the authors’

research goals differed from those of the review. While
searching for evidence, the team also sought information
about effects of transfer on outcomes not related to violence,
such as reductions in property crime and overrepresentation
of minorities among transferred juveniles.

Multiple articles were treated as a single study if they
reported on the same transfer policy applied to the same
population in the same time period. Conversely, one article
was treated as multiple studies if it reported separately on
multiple transfer policies, multiple populations, or time peri-
ods that did not overlap. If separate research teams assessed
the same policy in the same population and time frame, the
study that received a better rating by Community Guide design

. and execution criteria was chosen to represent this effect.

Assessing Study Design and Execution

Each study that met Community Guide criteria for a candidate
study was read and rated by the abstraction team. Disagree-
ments among the abstractors were presented to the coordi-
nation team for reconciliation, and all candidate studies were
presented for discussion by the coordination team. Standard
Community Guide criteria were used to assess the study design
and execution. Only data from qualifying studies (for this
review, those with greatest or moderate design suitability,

*High-income coumtries as designated by the World Bank arc An-
dorra, Antigua and Barbuda, Aruba, Australia, Austria, The Bahamas,
Bahrain, Barbados, Belgium, Bermuda, Brunei, Canada, Cayman
Islands, Channel Islands, Cyprus, Denmark, Faeroe Islands, Finland,
France, French Polynesia, Germany, Greece, Greenland, Guam,
Hong Kong (China), Iceland, Ireland, Isle of Man, Israel, Italy, Japan,
Republic of Korea, Kuwait, Liechtenstein, Luxembourg, Macao
(China), Malta, Monaco, Netherlands, Netherlands Antilles, New
Caledonia, New Zcaland, Norway, Portugal, Puerto Rico, Qatar, San
Marino, Singapore, Slovenia, Spain, Sweden, Switzerland, Taiwan

Virgin Islands (U.S.).
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comparison population, and good or fair execution) were
used to determine the effectiveness of the reviewed
intervention.

Design suitability was assessed for each candidate study.
Our system may result in classification of study design differ-
ing from that of study authors. According to Community Guide
criteria, “greatest design suitability” refers to studies with a
concurrent comparison group and prospective data collec-
tion, “moderate design suitability” refers both to retrospective
studies and studies with multiple pre- or post-intervention
measurements but no concurrent comparison group, “least
suitable design” refers to cross-sectional studies or studies
with only single pre- and post-intervention measurements and
without concurrent comparison groups.

The review team assessed limitations in execution for the
purposes of our review, and may differ from an assessment of
limitations for the study’s original purposes. Following Com-
munily Guide methods, the execution of candidate studies was
assessed and coded for each of nine specific limitations.
Limitations may be assigned for the study’s failure to describe
the study population and intervention (1 limitation), failure
to describe sampling (1 limitation), failure to measure expo-
sures or outcomes effectively (1 limitation each), failure to

demonstrate effective follow-up (1 limitation), failure to use .

appropriate analytic methods (1 limitation), failure to control
for either confounding or other bias (1 limitation each), or
for some other problem in study execution (1 limitation). Al
limitations are counted equally. The Community Guide uses
good execution to refer to studies with 0 to 1 limitations, fair
execution to refer to studies with 2 to 4 limitations, and
limited execution to refer to studies with =5 limitations. We
did not assign a limitation for failure to provide demographic
details for studies of general deterrence comparing states or
cities since this information is readily available from other
sources.

Outcome Measures and Effect Size Calculation
and Summary -

Unless otherwise noted, results of each study are given as
point estimates for the relative change in the violent crime
rates attributable to the interventions. The team calculated

baselines and percent changes using the following formulas

for relative change.
For studies wnh before-and-after measurements and con-

current comparison groups,
(Ipost/Ipr‘c)/ (Cpost/Cpre) - 1 » 1)
where: -

Ipost = last reported outcome rate in the intervention group
after the intervention; . v

Ipre = reported outcome rate in the intervention group
before the intervention;

Cpost = last reported outcome rate in the comparison group
after the intervention; _

Cpre = reported outcome rate in the comparison group
before the intervention.

In specific deterrence studies, intervention groups were
defined as juveniles experiencing transfer to the adult justice

" "(Chima); United Arab Etirates; United Kingdom; United States, and - -—System;-and- -eontrol—groups—as—juveniles retained in the

Jjuvenile system. In general deterrence studies, intervention
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groups were defined as populations {e.g., in states or cities)
exposed to a changed transfer policy, and control groups as
populations not exposed to such a change.

For studies with postintervention measurements only and
concurrent comparison groups,

(Ipost — Cpost)/Cpost 2

If modeled results were reported from logistic regression,

odds ratios were adjusted®** for comparability to relative

rate changes estimated from other swdies:
RR = OR/([1 ~ Py] + [Py X OR]), @)
where:

RR = relative risk;

OR = odds ratio to be converted;

P, = incidence of the outcome of interest in the unexposed
population (i.e., juveniles retained in the juvenile justice
system).

In the case of specific deterrence studies, a positive value
for the effect measures calculated using one of these formulas
indicates that there is a greater rate of violence among
transferred than among comparison (retained) juveniles. In
the case of general deterrence studies, a positive value
indicates a greater rate of violence in the population subject

to the strengthened transfer law than in the comparison

population.

In the reporting of study findings, the standard two-tailed P
value <0.05 was used as a measure of statistical significance.
When available, effect measures that were adjusted for poten-
tial confounders through multivariate analysis were preferred
over crude effect measures. Follow-up periods of <1 year
were considered a limitation. If effect measures reported by
the authors could not be converted into percentage changes
(e.g., results were presented only in graphical form, without

statistics or numerical assessments), the reported findings are

described in the text.

Using Community Guide methods described elsewhere,32 the
team then combined the individual studies reviewed into a
single body of evidence and summarized its strength on the
basis of the number of qualifying studies, the strength of their
design and execution, and the size and consistency of effects.
For evidence to be considered sufficient to merit recommen-
dation of the intervention, the magnitude of the effect must
be deemed of public health importance. Statistical signifi-
cance is generally considered only when there is only one
qualifying study. A single study of greatest design suitability
and good execution can provide sufficient evidence, if the
effect is statistically significant ($<0.05). Three studies of
moderate design suitability and fair execution can provide
sufficient evidence of effectiveness if findings are consistent
in direction and size. Results that are deemed sufficient to
draw a conclusion are summarized both graphically and
statistically. C

Reviews of Evidence

Results of studies on speciﬁc and general deterrence ‘are
—presented separately.because. they.examine different popula-
tions and use different methods.
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Results, Part |
Specific Deterrence Effects

Our search identified six studies'*5-4? that examined
the effects of juvenile transfer on subsequent violent
offenses by those juveniles who have been transferred.
Descriptive information about design suitability, limita-
tions of execution, and outcomes evaluated in these
studies is provided in Appendix A. More detailed
descriptions and evaluations of these studies are pro-
vided at the website, www.thecommunityguide.org. All
six studies that evaluated specific deterrence were of
greatest design suitability and good execution. Fol-
low-up times for evaluating risk for re-offending ranged
from 18 months'* to 6 years.*

A major methodologic concern in studies of specific
deterrence is selection bias—transfer to adult criminal
court is generally intended for youth who are more
serious offenders than youth who are retained in the
Jjuvenile court system, although this may not occur in
practice.*! To the extent that those transferred are

" more serious offenders, transferred youth would be

expected to have greater risk of subsequent violence,
independent of any effect of their experience with the
adult criminal system. Most studies of the specific '
deterrent effect of transfer have been conducted in
single jurisdictions, thus making it difficult to find
control populations, since all juveniles are subject to
the same law or policy. To control for possible.selection

 bias, study authors generally restrict the cases consid-

ered for inclusion in the study to serious crimes among
those eligible for transfer, and then compare the
violent outcomes of juveniles in cases actually trans-
ferred with those in cases retained in the juvenile
system. Statistical controls for factors that may play a
role in transfer decisions (e.g., criminal history) may
also be used to further control selection bias.?%42 Two
studies conducted in single Jurisdictions go to greater
lengths to control selection bias, by limiting compari-
sons to pairs of cases that are matched on critical case
variables,37:40 '

To date, one published study has used a different
approach to control for selection bias. Rather than
‘compare similar cases within a jurisdiction, Fagan363
.compared recidivism between similar juvenile cases in
two adjacent jurisdictions (i.e., regions within border-
ing states) with different transfer provisions. In contrast
to studies within jurisdictions, in which a judge may

transfer more $€rious juveniles while retaining the less . . -

serious ones, this design eliminates any decision maker
from selecting cases for the adult versus the juvenile
Justice system, but makes the selection of jurisdictions
comparable in background characteristics and poten-
tial confounders a critical task. The threat to this design
is that arrest criteria as interpreted by law enforcement
officials in different jurisdictions may differ. Fagan
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compares criteria- across jurisdictions to assess this
problem.

An additional methodologic concern was the possi- -

bility of ascertainment bias (i.e., that juveniles who had
initially committed more serious crimes and thus were
subject to the adult judicial system, would also be more
intensely monitored for subsequent criminal behavior
and more likely to be re-arrested, regardless of inter-
vening judicial process). However, this seems implausi-
ble in the large urban jurisdictions in which most of this
research has been conducted, where most law enforce-
ment officials would be unlikely to have knowledge of a
youth’s court experience when making an arrest.

Effectiveness.. . .

In a prospective cohort study, Fagan*? examined the
re-arrest of 15- to 16-year-old youth who were initially
arrested in 19811982 for robbery or burglary (which is
not regarded as violent), in the New York City Metro-
politan Area (including the highly urbanized northern
counties of New Jersey). He compared re-arrest of these
youth in similar counties in New York and neighboring
New Jersey.® In New York, the age of adult court
jurisdiction is 16 years, and under the 1978 Juvenile
Offender Law, 15-year-olds are legislatively excluded
from trial in juvenile court for 15 felonies, including
first- and second-degree robbery and burglary, In New

Jersey, 18 years is the age of adult court jurisdiction and _

there is no legislative exclusion. The age of adult court
Jurisdiction is the age at which the state holds a person
legally responsible for behavior, including criminal

behavior. Thus, Fagan's intervention (New York) sam-

ple of arrested juveniles was transferred to adult court,
while the comparison (New Jersey) sample was retained

in juvenile court. Fagan followed the 19811982 arrest -
. cohorts through June 1989. The minimum time “at

risk” (while not incarcerated) for committing new

- crimes in the community was 2 years,>®

To estimate recidivism, Fagan®® used competing haz-
ard models, which control for time at risk. He included
age, time from arrest to disposition (i.e., judicial deci-
sion), and sentence length as covariates, and explored
the interaction of transfer with sentence length. If their
sentences did not include time in prison, Fagan found
that transferred juveniles were 39% more likely than
retained juveniles to be re-arrested on a violent offense.
This effect (greater violent recidivism among trans-
ferred juveniles) was magnified for sentences that in-

- cluded incarceration.®® For example, among trans-

ferred juveniles receiving prison sentences of a year,
there was a 100% greater rate of violent recidivism,

PFagan*® matched counties on key crime and socioeconomic indica-

tors including crime and criminal justice, demographic, socioeco-

nonmic, labor force, and housing characteristics (differing by <10%).

- The-counties-selected-were Queens-and-Kings (Brooklyn) in New

York, and Essex {Newark) and Hudson (Jersey City) in New Jersey.
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compared with those retained. The majority of those
arrested and tried in both adult and juvenile courts
received sentences not requiring incarceration, such as
probation, restitution, or suspended sentences.36

A team of researchers evaluated Florida’s juvenile
transfer laws in separate studies of two different co-
horts.374° The first study compared the overall re-arrest
rates of juveniles who were initially arrested in 1987 and
then either transferred or retained.***! Each youth
transferred to adult court was matched to a youth
retained in the juvenile court on six factors (most
serious offense, number of counts, number of prior
referrals to the juvenile system, most serious prior
offense, age, and gender) and, when possible, on race
as well. -

An early follow-up report from this first study exam-
ined re-arrest through the end of 1988. When con-
trolled for time available to commit further crime
following release, the estimated re-arrest rate per year
of exposure was 54% for transferred youth compared

_with 32% for retained youth.*! In a later report,*® the

same youth were followed through November 15, 1994
to determine re-arrest rates. Overall, although trans-
ferred youth were re-arrested sooner, the two groups
were re-arrested at similar rates (42% for transferred
Jjuveniles vs 43% for retained juveniles). .

However, results differed for juveniles who were
initially arrested for misdemeanors versus those initially
arrested for felony offenses. Among those initially ar-
rested for misdemeanors (22.6% of the sample), re-
arrest rates were higher for transferred than for re-
tained youth. In contrast, among those initially arrested
for felonies (77.4% of the sample), and specifically
among those initially arrested for property felonies
(32.8% of the sample), re-arrest rates were somewhat
lower for transferred than for retained youth. The
numbers in these reported results, however, were not
easily converted to the effect estimates we generally
report (i.e., relative change). Winner et al.* confirmed.
these results by logistic regression, which controlled for
age, gender, and criminal history. Survival analyses,
which assess the relative rates of outcome (in this
instance re-arrest for any crime) over time in interven-
tion and control populations, found a significant effect
among misdemeanants, who were re-arrested earlier
when transferred than when retained, but this effect
was not statistically significant among felons. Overall,
the results of this study were inconsistent, indicating
increased recidivism over the short term among trans-
ferred juveniles, but over the longer term, reduced
recidivism for some transferred juveniles and increased
recidivism for others. ‘

The second study of juvenile transfer to adult justice
systems in Florida®’ essentially replicated the design in
the previous study, following implementation in 1990

- .and 1994 of juvenile Jaws that increased the breadth of

prosecutorial waiver. This study followed youth arrested
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in 1995-1996 and matched pairs of transferred and
retained youth on the same factors as those matched in
the earlier study, with the addition of race. Additional
factors (e.g., weapon use) were also used to create a

“seriousness” index.' A subset of “best-matched pairs” .

was identified, in which each transferred juvenile was
matched with a retained juvenile with at least as high a
seriousness score (rather than an equivalent score).
Because it is possible that retained subjects in compar-
ison pairs might have higher seriousness scores, this
criterion may bias the analysis against finding increased
recidivissm among - transferred youth. The outcome

compared was felony re-arrest, including nonviolent as -

well as violent felonies. In this study, the recidivism

_ examined was restricted to felony offenses committed

after age 18, on the grounds that this would ensure
equivalent records of subsequent offending. Among
the best-matched pairs, transferred youth showed 34%
more recidivism than retained youth.

Another study®*#? measured the effects of transfer in
Hennepin County, Minnesota. All cases in which the
prosecutor filed a motion to transfer a juvenile between
1986 and 1992 were examined. Among juveniles as-
sessed, 60% were transferred. Recidivism rates for
youth who were transferred to the adult system were
then compared with rates for those who were retained
in the juvenile justice system. In this study, recidivism
was measured by conviction or by adjudication, its
equivalent in the juvenile justice system. Youth were
considered “at risk” for a new crime, arrest, and con-
viction, and followed for at least 2 years while in the
community (i.e., not incarcerated). '

One of the authors of this study (Podkopacz)*?
reported the results of logistic regression analyses of
the effects of transfer on subsequent conviction for
violent and nonviolent crimes combined. The analyses
controlled for potential confounders including gender,
criminal history, and whether the case resulted in
incarceration. In their report® on subsequent convic-
tion for violence alone (i.e., separated from more
general crime), the researchers did not control for
confounding. Given the potential for bias associated

_ with the transfer of more serious offenders, the review

team regarded controllmg for confounding by the
seriousness of initial crime as more critical than specific
violent outcomes, for which controlled results were not
available. The logistic regression analyses showed trans-
fer associated with a 26.5% increased likelihood of
further crime (OR=1.93 [b = 0.66], P, = 0.565).
Myers'4 studied males aged 15 to 18 years arrested in
Pennsylvania in 1994 for robbery, aggravated assault, or
both, involving use of a deadly weapon. Subsequent
arrests for violent crime through 1997 were examined,
comparing transferred juveniles to those retained in
the juvenile court system. Before 1996 transfer was

1996 juvenile justice statutes, these cases would have

$14 American Journal of Preventive Medicine, Volume 32, Number 4S

been legislatively excluded from juvenile courts. By

using a cohort of juveniles arrested before the statutory
change, Myers'* attempted to anticipate the effects of
the new transfer provisions before their implementa-
tion. Multivariate analyses controlled for race, urbanic-
ity, home and school settings, and prior offense history,
including age at first arrest. Over a mean period of
approximately 18 months, the estimated probability of
arrest for a subsequent violent felony was 13% for
retained juveniles and 23% for transferred juveniles.
Thus, transfer was associated with a 77% greater likeli-
hood of post-dispositional violent felony arrest.
Finally, like Myers, Barnoski®® studied the effect of
Washington State’s 1994 Violence Reduction Act by

...examining the effects of discretionary transfers prior to

implementation of the new law. The 1994 act legisla-
tively excluded from original jurisdiction in juvenile
court those 16- and 17-year-olds charged with any of
nine “serious violent felonies” or those with specified
offending histories. Barnoski®® compared recidivism
rates for transferred versus retained youth arrested on
these same felonies in the 2 years before enactment of
the 1994 act, when transfer was discretionary. Control-
ling for offenses charged in the case, prior record of
offenses, gender, and ethnicity, no difference in recid-
ivism was found between transferred and retained
Jjuveniles (11% of both retained and transferred juve-
niles were arrested for a subsequent violent felony
within 18 months of release from prison; effect size was
0.00). Barnoski®* also examined juveniles transferred
after passage of the 1994 law. However, these data are
not reviewed here, because follow-up time for the
postlaw cohort was short and data were available for
only a small proportion of the population.

In summary, only one of the reviewed studies showed
any evidence that transfer of juveniles to the adult
justice system deterred either violent or other re-
offending. Winner*® found that transfer of juveniles
initially arrested for property crimes was associated with
a decrease in recidivism compared with juveniles ini-
tially arrested for similar crimes and retained in the
juvenile system. In this study, among juveniles initially
arrested for crimes other than property crimes, greater
recidivism was found among those transferred than
among those retained. One reviewed study® found no
effect. The remaining four studies!*36:37.39.4248 51
found a harmful effect, in which transferred juveniles
committed more subsequent violent and total crime
than retained juveniles. Overall, among studies for
which a single effect can be calculated, effect sizes
ranged from 0.00 to 0.77 with a median effect size of
0.337 (Figure 1). This positive effect size indicates that
the weight of evidence shows greater rates of violence
among transferred than among retained juveniles;
transferred juveniles were approximately 33.7% more

likely to be re-arrested for a violent or other crime than

were juveniles retained in the juvenile justice system.

www.ajpm-online.net

45



Podkopaéz 1996
Viotent felony sdjudications

-10 0 10 20 E.Y 40 59

60 70 80 90 100

Relative percent change In re-arrest rates
{transferrad vs retained Juvenies)

Figure 1. Effects of transfer on re-arrests of transferred juveniles. (Results of study by Winner et al. (1997) were not presented
here because of complex effect modification by initial offense and other status characteristics.) -

These studies used different strategies to control
for selection bias. One study used a crossjurisdiction
design to control for selection bias.*® Among the
studies conducted within single jurisdictions, two
used carefully matched pairs to control for selection
bias,?”40 and three relied on the strategy of multivar-
iate statistical controls.#3%39 If selection bias had
been a major confounding factor in these results,

~ effect sizes adjusted for confounders should be

smaller than crude effect sizes. However, in a study
that assessed this matter by providing bivariate and
multivariate analyses,'* the effect adjusted for con-
founders was greater than the unadjusted effect,
indicating that, if selection bias was present, it was
less influential than confounders acting in a contrary
direction. Finally, the level of consistency in results
across diverse design strategies provides assurance
that the findings are not primarily due to character-
istics of study design.

Conclusion

On the basis of strong evidence that juveniles trans-

subsequent vmlence than _]uvemles recamed in the
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juvenile justice system, the Task Force on Community

Preventive Services concludes that strengthened trans-
fer policies are harmful for those juveniles who experi-
ence transfer. Transferring juveniles to the adult justice
system is counterproductive as a strategy for detemng
subsequent violence. '

Results, Part Il
General Deterrence

Three studies3**4-#6 met our inclusion’ cntena for an
assessment of the general deterrence effect of transfer
laws or policies; all evaluated the effects of changes to a
_state’s transfer laws. We also reviewed the tangential
evidence from a study?’ that examined the effect of the
transition to the age of adult court jurisdiction on rates
of juvenile offending, as measured by offending rates in
the general juvenile population within that state. De-
scriptive information about design suitability, limita-
tions of execution, and outcomes evaluated in these
studies is provided in Appendix B. More detailed
descriptions of the studies included in this review, and

. —how they were evaluated, are provided at the Community

Guide website, www.thecommunityguide.com.
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Three studies®>*4-46 that met our inclusion criteria
evaluated the effects of state transfer laws on violent
outcomes among the general juvenile population. All
were of greatest design sultablhty and fair execution.
We did not compute effect sizes for these studies
because the necessary data were not provided.

Effectiveness

As noted above, Washington State’s 1994 - Violence
Reduction Act legislatively excluded from initial juris-
diction in juvenile court all 16- and 17-yearolds
charged with specified violent felonies or criminal
histories. A 1997 amendment expanded the original list

..of offenses and.combinations. of offending_histories

that would exclude 16- and 17-year-olds from jurisdic-
tion in juvenile court. Barnoski®® examined the effect
on state arrests for violent crime from 1989 to 2000
among 10- to 17-year-olds. Results, presented only
graphically in the report, clearly showed that violent
offenses peaked in 1994 and then declined. Barnoski®®
used national juvenile offending trends as a compari-
son. Without this, one might have concluded that the
1994 law deterred juvenile violence; the Washington
trend, however, clearly parallels the national trend in
arrests for violent crime, which also peaked in 1994 and
subsequently declined.2 Therefore, Barnoski®® con-
cludes that “we cannot attribute the decrease in juve-
nile arrests for violent crimes in Washington State solely
to the automatic transfer statutes.”

Jensen and Metsger** examined the deterrent effect
of a 1981 Idaho law mandating automatic transfer to
the adult criminal justice system of 14- to 18year-olds
charged with any of five violent crimes. Statewide
Jjuvenile violent crime arrest rates for the population
aged less than 18 years were averaged for the previous
5 years (1976-1980) and for the 5 years following the
legislative change (1982-1986). Changes in the num-
ber of arrests of 14- to 18-year-olds for violent offenses
in Idaho were compared with those in Wyoming and
Montana over the same periods. In Idaho, average

arrest rates actually increased from the period before to .

the period after the legislation, while rates decreased in
the comparison states. Thus, the new transfer law was
associated with subsequent increases in violence in
Idaho. Jensen and Metsger** conductec_l a second anal-
ysis of trends of juvenile violent crime in Idaho, con-
trollmg for potential confounders, but without compar-
ing the trends in Idaho to trends in a population
without comparable laws. For reasons noted above (i.e.,
the absence of a concurrent control population), we
did not include findings from this second analysis and
used the interstate comparison instead.

As described in our review of specific deterrence,
New York’s 1978 Juvenile Offender Law excluded from
initial jurisdiction of the juvenile court 13- to 15-year-
olds arrested on several specified felonies. Singer and
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McDowall**  used interrupted time series methods to
examine monthly arrest rates for 13- to 15-year-olds on
four violent crimes—homicide, assault, robbery, and
rape—between 1974 and 1984 (spanning the change in
law). Arson was also examined in the study, but is not
classified as a violent crime and is thus not included in
our analysis.

In this study, New York City’ (NYC) was analyzed
separately from the rest of the state. For NYC, two
comparison populations were examined, neither of
‘which was subject to the changes in transfer legislation.
Study authors first compared arrest data for 13- to
15-year-old offenders with data for 16- to 19-year-old
offenders in NYC. (Because 16 years is the age of adult

. courtjurisdiction in New York, the older offenders were

already too old for the juvenile justice system and, thus,
unaffected by the Juvenile Offender Law.) The second
comparison was of arrest data for 13- to 15-year-old NYC
youth to data for Philadelphia youth in the same age
range.

Using arrest data from the two comparison groups
makes alternative explanations for changes in arrest
rates in the intervention group less likely. Conceptually,
if changes in arrest rates for the intervention group (13-
to 15yearolds in NYC) were paralleled by similar
outcomes for either comparison- group, this would
suggest that something other than the intervention
caused the change. Only changes in the intervention
group not paralleled in either comparison group could
plausibly be attributable to the change in law.

However, no consistent pattern of results was found
across offenses. Only for rape was a statistically signifi-
cant decrease shown for the intervention group. The
NYC comparison group (16- to 19-year-olds), however,
showed a larger decrease in rape, which was also
statistically significant. The decline was considerably
smaller in the Philadelphia comparison group, suggest-
ing a local confoundmg effect, not attributable to the
change in transfer, in NYC.

In the analysis for upstate New York Smger and
McDowall® used 16- to 19-year-olds in the region as the
comparison group. For 13- to 15-year-olds (the inter-
vention group), none of the violent crimes examined
declined significantly, while assault increased sxgmﬁ-
cantly. Similar trends were found for the comparison

group. In sum, Singer and M¢Dowall*® found no con-
sistent pattern of evidence to suggest a general deter-
rence effect of the strengthened New York transfer law.

Finally, we reviewed a study?’ that assessed. the gen-
eral deterrent effect of reaching the age of adult court
Jjurisdiction in various states. Levitt'” assumed that if a
state’s adult criminal system were relatively more puni-
tive than its juvenile system, juveniles would be deterred
from committing crimes when they reached the age of
adult court jurisdiction. Levitt*? did not dxrect.ly exam-
ine the effects of transfer laws or changes in transfer
laws. He examined the effect of the transition to the age
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---— --relative-punitiveness)--+-0.241-=- (~-0.121-X- 1.42)—+-0.241 = 0,069.

of adult court jurisdiction on year-to-year changes in
arrest rates, as a function of the relative punitiveness of
the adult versus juvenile system in each state. To gauge -
relative punitiveness, Levitt*’ used the ratio of people
incarcerated in each system—juvenile and adult—rela-
tive to age-specific offending rates; offending rates were
measured as the proportion. of reported crimes for
which a suspect is arrested.

Levitt*” analyzed seven age-specific offending rates
(for ages 15 through 21) in a regression model that also
controlled for state demographic factors: He-found-that —-
the effect of the age of adult court jurisdiction was
conditional on the relative punitiveness of the juvenile
and adult/criminal systems. In states with especially
punitive criminal versus juvenile justice systems, the age
of adult court jurisdiction was associated with a relative
decrease (or slower increase) in offending between
years preceding transition to the age of majority and
the transition to the age of adult court jurisdiction.
However, in less-punitive states and at the average level
of punitiveness across all states in the study (as calcu-
lated by the review team), transition to the age of adult
court jurisdiction was actually associated with an in-
crease in violence.® Levitt*” speculated that this appar-
ently counterdeterrent effect of the age of adult court
Jjurisdiction “may be driven by the fact that a large
fraction of juveniles are released from custody just prior
to attainment of the age of adult court jurisdiction” and
may therefore be able to commit additional crimes.

Levit's*” complex results have mixed implications

_ for the possible deterrent effects of transfer laws and
policies. Results for the most: punitive states show a
deterrent effect of the age of adult court jurisdiction,
while the results for most states seem to show a coun-
terdeterrent effect. While Levitt*” speculated about a
confounding effect that may account for the latter

- result, the empirical results regarding the actual deter-
rent effect remain ambiguous.

Conclusion

According to Community Guide rules of evidence, there
is insufficient evidence to conclude whether laws or
policies facilitating the transfer of juveniles to the adult
criminal justice system are effective in preventing or
reducing violence in the general juvenile population.
While the number and quality of studies are sufficierit,
their findings are inconsistent. One study of general
deterrence reports no apparent effect,® one reports
mixed effects,® and one reports a counterdeterrent -
effect.* A study examining the effect of transition to
the age of adult court jurisdiction suggests the possibil-

“The relevant equations are shown in Levitt,*? table 5. Model 8 gives
the change in violent offending at aduithood as follows: (—0.121 X

The mean relative punitiveness in Levitt'? is 1.42 (p. 1178).
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ity of general deterrence, but provides ambiguous
evidence of whether, on average, reaching the age of
adult court jurisdiction deters or increases violence
among potential offenders. '

Additional Issues Regarding Strengthened
Transfer Laws and Policies

The remainder of this review addresses conclusions
pertaining to both specific and general deterrence.

‘Applicability. The stidies reviewed here assessed spe-
cific deterrence in Washington State, Pennsylvania, and
regions of New York, Minnesota, and Florida. Studies of
general deterrence included Washington state, regions
of New York, and. Idaho;Levitt’s*” study included
information from multiple states. These states are geo-
graphically and demographically diverse, suggesting
broader applicability of the findings reported here.

Other positive or negative effects. Five additional out-
comes that may be associated with the transfer of
juveniles to the adult judicial system are worthy of
mention, although they are not systematically reviewed
here. First, youth under court jurisdiction may be
released from custody before disposition of their case,

even if arrested for serious violent crimes. Rates of

release may be associated with subsequent transfer. For
example, in 1990-1994, among youth charged with
violent offenses in the nation’s largest 75 counties, 44%
of youth subsequently transferred were released before
disposition, whereas 57% of retained youth were re-

“leased before disposition.*® However, the cases may not

be of comparable seriousness. Increased release rates,
in turn, could allow youth to commit additional of-
fenses, including violent offenses, before their cases
reach disposition.

Second, transfer may also be associated with the
victimization of juvenile offenders themselves during

incarceration. Evidence on this topic from the studies

reviewed is mixed. One study of four cities between’
1981 and 1984 reported rates of victimization of 37% in
Juvenile training schools (i.e., residential schools where
delinquents receive vocational training), compared
with 46% for those in adult prison.* Rates of inmate
suicide among detained juveniles may also differ be-
tween those in juvenile and adult judicial institutions,

although there are few good estimates. Memory™ esti- .

mated 1978 suicide rates as 2041 per 100,000 for youth

4As this review was going-to-press; 2 new-article was published on the
general deterrent effects of increased legislative exclusion.® Al
though we did not formally include it in our review because it was
outside our publication date cutoffs, it is one of the stronger studies
to date regarding the general deterrence effect of increasing transfer.

The study used time series methods, similar to those used by Singer v
and McDowall (1988),*2 to examine the effects of increased statutory

exclusion in 22 states between 1979 and 2003. Of the 22 states, onl)i
one showed a general deterrence effect, leading the authors to

~—conclude thattransfer-laws do'not promute the general deterrence of

violent crime. :
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- in adult detention facilities, 57 per 100,000 for those in

Jjuvenile detention centers, and 12.4 per 100,000 for all
those aged 12 to 24 years in the U.S, population. On the
other hand, more recent analyses of suicides in Jjuvenile
correctional facilities suggest that suicide rates for
incarcerated juveniles are similar to rates for juveniles
in the general population.5!

Third, incarcerated violent juveniles are “incapaci-
tated” (i.e., prevented from committing subsequent
violent acts in the community) during their period of
incarceration. The studies reviewed provided some
evidence on the relative length of incarceration of
Jjuveniles convicted in adult versus juvenile courts.
Fagan®@ reported that juveniles retained in the juvenile

~-System received slightly longer sentences; although the

difference was not statistically significant. In contrast,
Myers'* found that transferred Jjuveniles received sub-
stantially longer sentences, both in bivariate analysis
and controlling for background differences. Barnoski®
also reported longer sentences for transferred Jjuveniles
than for retained juveniles. Finally, Podkopacz®? re-
ported longer sentences for juveniles convicted of
offenses that required a prison commitment in the
adult system (e.g., a crime committed with a weapon),
but shorter sentences for juveniles transferred for other
crimes. Thus, the apparently conflicting data from this
small sample of studies do not clearly indicate greater
incapacitation for transferred than for retained
juveniles.

More generally, research is mixed on whether adult
courts are more punitive than juvenile courts to youth
with comparable criminal profiles, and punitiveness
may depend on the type of offense. Many studies have
found the adult court to be more punitive than the
Jjuvenile court, but some have found the adult court to
be more lenient.525% Relative to older defendants in
the adult court, juveniles may appear less threatening
and their cases may appear less severe to those hearing
their cases. In addition, although juvenile criminal
records have become increasingly available,? their of-
fending histories have in the past been less available to
the adult court because of privacy provisions, possibly
allowing the impression that a juvenile is a less-serious
or lesshardened offender than his or her actions would

indicate. In combination, these factors may lead to -

less-punitive sanctions in the adult than in the juvenile
court. While national statistics indicate that, overall,
adult courts are more punitive to juveniles than Jjuve-
nile courts, much of this disparity is due to differences
in severity of crimes or criminal histories of defendants
or other specific factors between the cases in the two
court systems.>* This problem of selection, which chal-
lenges research on the specific deterrence effects of

transfer, also challenges research seeking to establish -

the relative punitiveness of the two courts. Feld®® has

-suggested that the adult court may respond differently

to juveniles charged with property crimes than those
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charged with violent crimes, being more lenient to the
former and more punitive to the latter. For violent
offenders, a recent review concludes that “most trans-
ferred youth convicted of violent offenses receive sen-
tences far more severe than could be imposed in the
vast majority of the nation’s juvenile courts.”!”

Fourth, while this review focuses on effects on violent: .

crime, researchers have also examined recidivism of
Juveniles charged with crimes not regarded as violent
(e.g., burglary). Four of the reviewed studies report on

- outcomes among nonviolent offenders, with inconsis-

tent findings. In analyses controlling for background
characteristics of offenders, Fagan®® found no signifi-
cant effects of transfer on overall re-arrests among

“~—nonviolent —offenders. - Transferred youth showed

higher rates of subsequent arrest for nonviolent misde-
meanors and lower rates for drug-related crimes. Sim-
ilarly, Barnoski*® found no overall effect of transfer on
nonviolent felony recidivism. In table 6 of Podkopacz
and Feld,*® they report that transferred youth had a
lower rate of felony drug convictions and a lower rate of
misdemeanor convictions, but a higher rate of felony
convictions for property crimes; however, these analy-
ses did not control for confounders. The multivariate
analysis by Myers'* similarly indicates greater overall

recidivism among transferred juveniles—including -

both violent and nonviolent re-offending. In sum, the
effects of transfer on crimes not regarded as violent are
not yet clear, although transferred youth seem to show
lower rates of later drug offenses. :

Fifth, the question of differential treatment of minori-
ties in the justice system overall has long been an issue.?
Although the relationship of race to transfer is not gen-
erally a focus of the studies reviewed here, several of the
studies of specific deterrence provide information on
race. Among the reviewed studies, the design of the
Florida studies by Bishop,*! Winner et al.,* and Lanza-
Kaduce et al.*”**4! precludes consideration of this mat-
ter, because they matched transferred and retained co-
horts on race. Myers'* and Podkopacz and Feld,3® who
studied transfers that were largely discretionary, found
that the cases of whites were slightly, albeit not signifi-
cantly, more likely to be transferred. In contrast, Fagan®
studied the effects of transfer when it was largely nondis-
cretionary (i.e., determined by some combination of age
and severity of crime), and found no significant associa-

‘tion between race and transfer. Barnoski®® examined
changes over time as transfer policy became less discre-

tionary as it expanded legislative exclusion of certain .

crimes from juvenile courts. A more proportional repre-
sentation of minorities was found among transferred cases

following the statutory change. That is, the proportion of

blacks among those transferred decreased from 31% to
22%, while the proportion of whites increased from 51%
to 63%. The proportion of women transferred after the
expanded exclusion laws took effect increased from 2% to
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7%, suggesting a previous selection bias against women.
- For a recent review of this topic, see Bortner et al.’-

Barriers to reducing the use of transfer policies. While
this review found that strengthened transfer policies gen-
erally result in greater rearrest for crime, including
violent crime, among those who are transferred than
among those who are retained in the juvenile system of
Justice, strengthened transfer policies may nonetheless be
favored by some policymakers or the public for other
reasons (e.g., retribution against serious crime or incapac-
itation of serious offenders). Policymakers will have to
weigh competing interests in making policy decisions,
The recent Supreme Court decision, Roper v. Simmons,}®
which bans capital punishment for offenders who com-
~mitted - theircrimes while “miriors; “suggess aTgrowing
sentiment for treating juveniles in a separate system on
the basis of their developmental stage.

Results, Part I
Research Issues

Although the Task Force found evidence of harm in the
transfer of juveniles to adult courts as an intervention
for the purpose of preventing violence, transfer policies
are currently in effect, and the following important
research issues remain insofar as these policies remain
in place. Available studies may provide data allowing for
additional analyses.

* We found insufficient evidence regarding general de-
terrence. Excepting one study,*” which examined the
associations of age of adult court jurisdiction and rates
of arrest rather than the effects of transfer per se, the
studies reviewed here assessed limited geographic ar-
€as and, in general, used simple methodologies. Data
may be available to apply time series methods to a
broader array of regions and to adjust for confounding
variables with ecologic designs (see footnote c).

® Itis not clear whether the effect of increased violence

- among juveniles who experience the adult versus the
Jjuvenile justice system is attributable to the overall
Judicial process, to the differences in sanctions experi-
enced, or to some other component of the process.
Among the studies reviewed, analyses by Fagan® and
Podkopacz*? indicate that the effects of transfer are
not exclusively attributable to incarceration, but also
involve the overall justice system, which may result in
acquittal or parole. This issue merits further
exploration. v

®  The effectiveness of transfer policies on violence across
levels of severity (e.g., murder versus assault) should
also be examined, While several studies reviewed indi-
cate different effects for differing initial offenses, other
studies do not stratify effects by initial offense.

® Systematic comparison of state transfer laws should be

. undertaken to determine_the extent to which the

specific provisions of state laws included in the review

April 2007

are representative of all state transfer provisions. Dif
ferences in the application and enforcement of provi-
sions should also be assessed.

® Exploration of the costs of transferring youth to the

adult criminal system versus retaining them in the
Juvenile system are rare.’® In some sense, evaluating
costs of interventions (e.g., transfer) that cause net
harm seems unnecessary; because any spending on
harmful interventions appears wasteful, the more
spending, the more waste. On the other hand, how-

~ ever, documenting the variability and relative costs of
the two judicial and correctional systems, the distribu-
tion of responsibility for these costs across different
levels of government and society, and the net balance

_of program costs,.the.costs. of subsequent crime, and
the costs of opportunities lost to the juveniles them-
selves might allow a constructive discussion of the
economic consequences of change.

Discussion

 Certain limitations in our findings should be noted. First,

the intervention assessed here, namely transfer policy,
varies substantially from state to state. The reviewed
studies of specific deterrence and general deterrence
cover a small number of states (excluding Levitt’s*” study
of a related topic with a national sample). These reviewed
studies were the only ones that met our standards and may
not represent transfer laws among all states.

Second, the outcome measures in all these studies
result from official records of violent offending, either
arrest or conviction, rather than from direct measures of
violence. However, there are many determinants of who
gets arrested for crimes and may then be convicted. The
perpetrators of most crimes are not arrested,?” and there

are errors in arrests as well. Smdies measuring violence by -

selfreport were not available; however, the review team
would have preferred them. Nevertheless, arrest rates are

among the best available and most commonly used indi- .

cators of crime, and thus the best available outcome for
assessment in this review, : _

Third, given the impossibility of experimental trials in
policies such as transfer laws, the challenges of controlling
for potential confounding are great. The studies of spe-
cific deterrence reviewed here have used several ‘ap-
proaches to control confounding, including matched
pairs within jurisdictions, crossjurisdictional comparisons
with control of sociodemographic and criminologic vari-
ables, and analytic control for background characteristics.
The convergence of results across these studies suggests
that increased violent recidivism following transfer is a
robust finding in spite of these challenges to controlling
for potential confounders.

Fourth, the effects of transfer policies on violence and
other crime may differ across levels of juvenile crime

—severity (e.g., misdemeanors_or.felonies) and should be

examined. To ensure comparability, the studies reviewed

Am J Prev Med 2007;32(4S) $19
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here control for the severity of the crime for which the

 juvenile is at risk of being transferred and, where possible,

for the juvenile’s criminal history as well. They have not
generally assessed whether the effects of transfer differed
for juveniles with more or less serious offenses and offense
histories; perhaps transfer might be argued to be more
effective or less harmful if restricted to the most serious
offenders. In fact, the Florida studies®”4%4! document a
large number of misdemeanants transferred to adult
court, and find greater harm for these offenders, In any
case, the possibility of transferring the most serious juve-
nile offenders was available in all court systems before the
strengthening and formalizing of the transfer policies
reviewed here. What has resulted from the changes as-

~-sessed-in-this review is the broad lowering of -thresholds

for the seriousness of cnmes for which juveniles are
transferred.

This review, along with the accompanying recom-
mendation from the Task Force on Community Preven-
tive Services, is expected to provide guidance and serve
as a useful tool for public health and juvenile justice
policymakers, for program planners and implementers,
and for researchers. Review of the evidence on effect of
transfer laws on subsequent violence among those
transferred to adult criminal justice systems indicates
that transfer of juveniles to the adult criminal system
generally results in increased rather than decreased
subsequent violence, compared with violence among

. juveniles retained in the juvenile system. In addition,

the evidence on whether transfer laws deter juveniles in
the general population from violent crime is inconclu-
sive.” Overall, available evidence indicates that use of
transfer laws and strengthened transfer policies is coun-
terproductive for the purpose of reducing juvenile
violence and enhancing public safety.

We are grateful for information and comments provided by
Melissa Sickmund, PhD, senior research associate, National
Center for Juvenile Justice, Pittsburgh PA, and Steven Levitt,
PhD, Department of Economics, University of Chicago.
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of Justice, or the National Institutes of Health.
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IJA-ABA Juvenile Justice Standards
Relating to Transfer Between Courts

Copyright 1990 by the Institute of Judicial Administration
Original Publication Date 1980

The standards and commentary in this volume are part of a series designed to cover the spectrum
of problems pertaining to the laws affecting children. They examine the juvenile justice system and its
relationship to the rights and responsibilities of juveniles. The series was prepared under the supervision
of a Joint Commission on Juvenile Justice Standards appointed by the Institute of Judicial Administration
and the American Bar Association. Seventeen volumes in the series were approved by the House of
Delegates of the American Bar Association on February 12, 1979.

The standards are intended to serve as guidelines for action by legislators, judges, administrators,

* public and private agencies, local civic groups, and others responsible for or concerned with the treatment

of youths at local, state, and federal levels. The twenty-three volumes issued by the joint commission
cover the entire field of juvenile justice administration, including the jurisdiction and organization

of trial and appellate courts hearing matters concerning juveniles; the transfer of jurisdiction to adult
criminal courts; and the functions performed by law enforcement officers and court intake, probation, and
corrections personnel. Standards for attorneys representing the state, for juveniles and their families, and
for the procedures to be followed at the preadjudication, adjudication, disposition, and postdisposition
stages are included. One volume in this series sets forth standards for the statutory classification of
delinquent acts and the rules governing the sanctions to be imposed. Other volumes deal with problems
affecting nondelinquent youth, including recommendations concerning the permissible range of
intervention by the state in cases of abuse or neglect, status offenses (such as truancy and running away),
and contractual, medical, educational, and employment rights of minors.

The history of the Juvenile Justice Standards Project illustrates the breadth and scope of its task. In
1971, the Institute of Judicial Administration, a private, nonprofit research and educational organization
located at New York University School of Law, began planning the Juvenile Justice Standards Project. At
that time, the Project on Standards for Criminal Justice of the ABA, initiated by 1JA seven years earlier,
was completing the last of twelve volumes of recommendations for the adult criminal Jjustice system.
However, those standards were not designed to address the issues confronted by the separate courts
handling juvenile matters. The Juvenile Justice Standards Project was created to consider those issues.

A planning committee chaired by then Judge and now Chief Judge Irving R. Kaufman of the United
States Court of Appeals for the Second Circuit met in October 1971. That winter, reporters who would
be responsible for drafting the volumes met with six planning subcommittees to identify and analyze
the important issues in the juvenile justice field. Based on material developed by them, the planning
committee charted the areas to be covered.

In February 1973, the ABA became a co-sponsor of the project. 1JA continued to serve as the secretariat
of the project. The 1JA-ABA Joint Commission on Juvenile Justice Standards was then created to serve as
the project’s governing body. The joint commission, chaired by Chief Judge Kaufman, consists of twenty-
nine members, approximately half of whom are lawyers and judges, the balance representing nonlegal
disciplines such as psychology and sociology. The chairpersons of the four drafting committees also

M
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serve on the joint commission. The perspective of minority groups was introduced by a Minority Group
-Advisory Committee established in 1973, members of which subsequently joined the commission and the
drafting committees. David Gilman has been the director of the project since July 1976

The task of writing standards and accompanying commentary was undertaken by more than thirty
scholars, each of whom was assigned a topic within the jurisdiction of one of the four advisory
drafting committees: Committee 1, Intervention in the Lives of Children; Committee 11, Court Roles
and Procedures; Committee 11, Treatment and Correction; and Committee IV, Administration. The
committees were composed of more than 100 members chosen for their background and experience not
only in legal issues affecting youth, but also in related fields such as psychiatry, psychology, sociology,
social work, education, corrections, and police work. The standards and commentary produced by the
reporters and drafting committees were presented to the 1JJA-ABA Joint Commission on Juvenile Justice
Standards for consideration. The deliberations of the joint commission led to revisions in the standards
and commentary presented to them, culminating in the published tentative drafs.

The published tentative drafts were distributed widely to members of the legal community, juvenile

 justice specialists, and organizations directly concerned with the juvenile justice system for study and

comment. The ABA assigned the task of reviewing individval volumes to ABA sections whose members
are expert in the specific areas covered by those volumes. Especially helpful during this review period
were the comments, observations, and guidance provided by Professor Livingston Hall, Chairperson,
Committee on Juvenile Justice of the Section of Criminal Justice, and Marjorie M. Childs, Chairperson
of the Juvenile Justice Standards Review Committee of the Section of Family Law of the ABA. The
recommendations submitted to the project by the professional groups, attorneys, judges, and ABA
sections were presented to an executive committee of the joint commission,to whom the responsibility
of responding had been delegated by the full commission. The executive committee consisted of the
following members of the joint commission:.

Chief Judge Irving R. Kaufman, Chairman

Hon. William S. Fort, Vice Chairman

Prof. Charles Z. Smith, Vice Cham'nan

Dr. Eli Bower

Allen Breed

William T. Gossett, Esq.

Robert W. Meserve, Esq.

Milton G. Rector

Daniel L. Skoler, Esq. o . ’ .
Hon. William S. White - : '
Hon. Patricia M. Wald, Special Consultant

The executive committee met in 1977 and 1978 to discuss the proposed changes in the published
standards and commentary. Minutes issued after the meetings reflecting the decisions by the executive
committee were circulated to the members of the joint commission and the ABA House of Delegates, as
well as to those who had transmitted commems to the prOjeCt

On February 12, 1979, the ABA House of De]egates approved seventeen of the twenty-three published
volumes. It was understood that the approved volumes would be revised to conform to the changes

described in the minutes of the 1977 and 1978 executive committee meetings. The Schools and Education

volume was not presented to the House and the five rernaining volumes-Abuse and Neglect, Court
Organization and Administration, Juvenile Delinquency and Sanctions, Juvenile Probation Function, and
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Noncriminal Misbehavior-were held over for final consideration at the 1980 mid-winter meeting of the
House.

Among the agreed-upon changes in the standards was the decision to bracket all numbers limiting time
periods and sizes of facilities in order to distinguish precatory from mandatory standards and thereby
allow for variations imposed by differences among jurisdictions. In some cases, numerical limitations
concerning a juvenile’s age also are bracketed. :

The tentative drafts of the seventeen volumes approved by the ABA House of Delegates in February
1979, revised as agreed, are now ready for consideration and implementation by the components of the
Jjuvenile justice system in the various states and localities.

~~Much time has elapsed-from the startof the project to-the present date and significant changes have

taken place both in the law and the social climate affecting juvenile justice in this country. Some of
the changes are directly traceable to these standards and the intense national interest surrounding their
promulgation. Other major changes are the indirect result of the standards; still others derive from
independent local influences, such as increases in reported crime rates.

* The volumes could not be revised to reflect legal and social developments subsequent to the drafting
and release of the tentative drafts in 1975 and 1976 without distorting the context in which they were
~written and adopted. Therefore, changes in the standards or commentary dictated by the decisions of
the executive committee subsequent to the publication of the tentative drafts are indicated in a special
notation at the front of each volume. '

In addition, the series will be brought up to date in the revised version of the summary volume,
Standards for Juvenile Justice: A Summary and Analysis, which will describe current history, major
trends, and the observable impact of the proposed standards on the Jjuvenile justice system from their
earliest dissemination. Far from being outdated, the published standards have become guideposts to the
future of juvenile law. ' '

~ The planning phase of the project was supported by a grant from the National Institute of Law
Enforcement and Criminal Justice of the Law Enforcement Assistance Administration, The National
Institute also supported the drafting phase of the project, with additional support from grants from the
American Bar Endowment, and the Andrew Mellon, Vincent Astor, and Herman Goldman foundations.
Both the National Institute and the American Bar Endowment funded the final revision phase of the
project. B

An account of the history and accomplishments of the project would not be complete without
acknowledging the work of some of the people who, although no longer with the project, contributed
immeasurably to its achievements. Orison Marden, a former president of the ABA, was co-chairman of
the commission from. 1974 until his death in August 1975. Paul Nejelski was director of the project during
its planning phase from 1971 to 1973. Lawrence Schultz, who was research director from the inception

. of the project, was director from 1973 until 1974. From 1974 to 1975, Delmar Karlen served as vice-

chairman of the commission and as chairman of its executive committee, and Wayne Mucci was director
of the project. Barbara Flicker was director of the project from 1975 to 1976. Justice Tom C. Clark was
chairman for ABA liaison from 1975 to 1977. : ‘

Legal editors included Jo Rena Adams, Paula Ryan, and Ken Taymor. Other valued staff members
were Fred Cohen, Pat Pickrell, Peter Garlock, and Oscar Garcia-Rivera. Mary Anne O’Dea and Susan

h
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J. Sandler also served as editors. Amy Berlin and Kathy Kolar were research associates. Jennifer K.
Schweickart and Ramelle Cochrane Pulitzer were editorial assistants.

It should be noted that the positions adopted by the joint commission and stated in these volumes
do not represent the official policies or views of the organizations with which the members of the Jjoint

commission and the drafting committees are associated.

This volume is part of a series of standards and commentary prepared under the supervision of Drafting
Committee 11, which also includes the following volumes:

COURT ORGANIZATION AND ADMINISTRATION
- “COUNSEL FOR PRIVATE PARTIES T ; e ' -
PROSECUTION

THE JUVENILE PROBATION FUNCTION: INTAKE AND PREDISPOSITION
INVESTIGATIVE SERVICES

PRETRIAL COURT PROCEEDINGS
ADJUDICATION

APPEALS AND COLLATERAL REVIEW
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As discussed in the Preface, the published tentative drafts were distributed to the appropriate ABA
sections and other interested individuals and organizations. Comments and suggestions concerning the
volumes were solicited by the executive committee of the 1JA-ABA Joint Commission. The executive
committee then reviewed the standards and commentary within the context of the recommendations
received and adopted certain modifications. The specific changes affecting this volume are set forth
below. Corrections in form, spelling, or punctuation are not included in this enumeration.

1. Standards 1.1 B. and 1.1 C. were amended by reducing the minimum age for criminal court
Jjurisdiction from over ﬁﬂeen to over fourteen years of ageat the tlme the offense is alleged to
have occurred. 7 :

The commentaries to Standards 1.1. B. and 1.1 C. also were revised to include fifteen-year-
old juveniles among those under eighteen who could be subject to waiver of Juvemle court
Jjurisdiction.

2. Standard 1.2 A. was amended by bracketing thirty-six months to comply with the policy adopted
- by the executive committee of making recommended time limitations permissive rather than
mandatory. '

The commentary to Standard 1.2 A. also was revised to place brackets around threehyears, the
recommended maximum duration for juvenile court dispositions.

3. The commentary to Standard 1.2 B. was revised to add two sentences at the end of the last
‘paragraph to expand the cross-reference to the provisions in the Dispositions volume that modify
a disposition by applying Dispositions Standard 5.4 to revocation of probation.

4. Standards 2.1 A. through 2.1 E. were amended to bracket all numbers representing time limits,
adding class two juvenile offenses to the category of. charges for which waiver of juvenile court
Jurisdiction would be possible, and reducing to fifteen the age at which the alleged juvenile
offense must have been committed for waiver to be possible.

The cbmmentaries to Standards 2.1 A. through 2.1 E. were revised to reflect the above changes_.

5. Standard 2.2 A. 1. was amended to add class two offenses to the provision requiring a finding of
probable cause as a prerequisite to waiver.

The commentary also was revised to add class two offenses.

6. Standard 2.2 C. was amended by adding class two offenses to the provisions on necessary
findings for waiver, by requiring a finding of a prior record of adjudication for class two offenses
only, and by adding a cross-reference to Standard 2.1 E. providing that the court’s finding that the

juvenile is not a proper person for juvenile court handling must be in writing.

The commentary to Standard 2.2 C. was revised accordingly.
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.~ Standard 2.2 D. was amended to include class two offenses in the provision on the substitution of

a finding of probable cause in subsequent juvenile court proceedings but not in any subsequent
criminal proceeding.

Standards 2.3 A. and B. were amended to bracket five court days for notice of the waiver hearing:

Standard 2.3 C. was amended to add to the provision that the court pay expert witness fees and
expenses a clause making payment subject to the court finding the expert testimony necessary.

The commentary was revised to include the same caveat.

Standard 2.3 E. was amended to add class two offenses to the provision placing the burden

of proof of probable cause and of the juvenile’s unfitness for juvenile court handling on the

prosecutor.

Commentary to Standard 2.3 E. was revised to add to the discussion of the juvenile’s right

to challenge prosecution evidence a cross-reference to the right to compulsory process in -
Dispositional Procedures Standard 6.2, Juvenile Records and Information Systems Standard 5.7
B., and Pretrial Court Proceedings Standard 1.5 F.

Standard 2.3 1. was amended to delete “criminal,” thereby extending the inadmissibility of
admissions by the juvenile during the waiver hearing to both juvenile and criminal proceedings,
and to add an exception for perjury proceedings.

Standard 2.4 was amended to brackct the seven days for ﬁlmg appeals

Commentary to Standard 2.4 was revised to add a cross-reference to Appeals and Collateral
Review Standard 2.2, which authorizes appeal of the waiver decision by either party.
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Drawing lines is difficult and necessarily arbitrary. The line between “adult” and “child” is important
in every context, but nowhere more than in the application of the criminal law. The “adult” faces the
processes and sanctions of the criminal court. The “child” experiences the juvenile court, its treatment
programs, and limited penalties.

This volume is about waiver, the process by which the juvenile court releases certain juveniles from its
Jurisdiction and transfers them to the criminal courts. ’

Juvenile courts exist because Americans admit to a fundamental difference between children and
adults. We are, perhaps, more sympathetic to troublesome children than to criminal adults. Because they
are immature and not held to the same degree of responsibility for their acts, or because they are more
malleable and susceptible to rehabilitation, children are brought within the jurisdiction of a juvenile court
whose rhetoric, and sometimes whose practice, is kinder, more hopeful, and less vindictive than that of
the criminal court.

The juvenile court is often described as a child-saving institution, principally rehabilitative. By
contrast, the criminal court acknowledges its multiple purposes of retribution, deterrence, containment,
and, when it can be reconciled with the others, rehabilitation. Public opinion appears to tolerate, even
endorse, the propositions that juvenile courts should be different from criminal courts and that children
should be treated more benevolently than adults. The Juvenile court’s clients are usually refered to in this
volume asexually and unemotionally as “juveniles” or “persons.” In these few paragraphs, however, we
use the terms “children” and “child” advisedly. A “child” is not an adult, and the line between them must
be drawn somewhere.

Many American jurisdictions have determined in recent years that an eighteen-year-old is an adult for
purposes of voting, conscription, marriage, and alcohol consumption. An adult for some purposes, the
argument goes, should be an adult for all. Eighteen years of age will suffice to draw the line for crime as
for alcohol or the ballot. '

There is nothing inherently right or just about a line drawn at eighteen. Other ages would do as well,
and have. Professor Egon Bittner has convincingly argued that the concept of adolescence is a recent
Westem invention. “Policing Juveniles-The Social Bases of Common Practice,” in Pursuing Justice
for the Child (Rosenheim ed. 1976). See also J.R. Gillis, Youth and History: Tradition and Change in
European Age Relations, 1770-Present (1975). Without adolescence, the child-adult line might be at
fourteen, or thirteen, or younger.

No matter what the age, difficult cases will remain. There always will be individuals who are victims
of arbitrary lines. Innocent and immature adults of eighteen years will be processed by the criminal
courts. “Young person” or “young adult” programs may be available which will mean exposure to lesser
sanctions than face other adults, but they will be in the criminal courts just the same. A compassionate
prosecutor or judge may exercise discretion in favor of a particular defendant, but that will be fortuitous.
Beneficence will be good fortune, not a theoretical right. Whatever the qualities of children which argue
for special treatment, an eighteen-year-old, by irrebuttable legal presumption, is not a child. Neither the
laws of any state nor this volume propose any method by which the presumption of adulthood can be
overcome. [FNal] :

The converse problem ought to be equally easy. A tough-minded view of majority might have as a
logical corollary a sofi-hearted view of minority. If an adult is outside the Jjuvenile court’s jurisdiction

2
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because the alleged act occurred a day past his or her eighteenth birthday, a child should be within the
Juvenile court if the act occurs a day before the crucial birthday.

It doesn’t work that way. The presumption of childhood can be rebutted in almost every state.
Under certain circumstances, children of certain ages who have allegedly committed certain acts can
be transferred to the criminal court. This volume offers specific guides to making transfer decisions.
It discusses who decides, under whose initiatives these decisions are made, what procedures and
information are involved, age range, and the nature of the decisionmaking mechanisms.

The stakes are high. The adult accused of murder, rape, or armed robbery can be punished with life
imprisonment in most jurisdictions, in some with death. In most cases the child faces punishments of
lesser duration and severity.

If something about children compels the existence of juvenile courts, the lack of symmetry between
the irrebuttable presumption of majority and the rebuttable presumption of minority should be disturbing.
But, disturbing or not, the possibility of waiver is unavoidable. Some acts are so offensive to the
community that the arbitrary line drawn at eighteen cannot acceptably be used to protect the alleged
wrongdoer. The serious offender should not be permitted to escape the criminal justice system simply
because he or she is a day or a year short of eighteen. As age eighteen approaches, credible argument can
be made that the juvenile court’s always inadequate resources should not be devoted to those youthful
wrongdoers whose offenses are so serious or who appear to be so incorrigible as to be unworthy of or
beyond help.

Finally, all court proceedings are prospective. They deal with past acts but also with future remedies,
sanctions, and programs. If the conduct alleged is sufficiently serious, some mechanism should exist to
permit retention of authority over some juveniles beyond the eighteenth birthday. A waiver decision will -
determine which court will have jurisdiction. If the precipitating acts are serious enough, the criminal
court’s capacity to maintain control over the juvenile for long periods of time may be more appropriate
and socially reassuring than the maximum three-year period of juvenile court control proposed in these
standards.

The standards that follow express a preference for retention by the juvenile court of jurisdiction over
most persons under eighteen. An implicit presumption should.be made explicit; every person under
eighteen years of age at the time he or she commits an act that would constitute a criminal offenses should
remain subject to the juvenile court’s jurisdiction unless every one of many conditions is present. Every
procedural and substantive standard that follows grows out of the presumption. ’

The presumption in favor of juvenile court jurisdiction need not adopt any particular theoretical
rationale for the juvenile court and the concept of separate treatment for juveniles. One rationale, the first
principle of the juvenile court, is that children are qualitatively different from adults. Possibly they are
most innocent and in some moral sense less responsible for their acts and more deserving of compassion
than are adults. Possibly they are victims of criminogenic environments from which they should be given
every opportunity to escape. Possibly children are more malleable than adults and more likely to benefit
from gentler handling. For these reasons and others, it can be argued that, whenever possible, children -
should be accorded a humane, compassionate response to their disturbing acts.

. A second rationale for the juvenile court derives from the view recently summarized as radical
nonintervention. This view, in broadest outline (it takes many forms) is that many young people engage in
seriously antisocial acts, but most simply outgrow them. Arguing in part from labeling theories, this view
urges that the children who are least likely to mature out of antisocial acts are those who are identified as
delinquent and treated as such by the state (and necessarily the community at large). Most juvenile acts by

__—_——_———-___——_——-_—_‘——"————%
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this view ought to be disregarded. Moreover, the juvenile and criminal justice systems disproportionately
enforce laws against the poor and dispossessed who are accordingly labeled “delinquent” and eventually,
by self-fulfilling prophecy, become adult criminal statistics. While some violent, threatening, or repetitive
acts cannot conscientiously be ignored, radical nonintervention argues for the minimum possible
intervention in children’s lives. The juvenile court often has lesser consequences (if only because

the duration and severity of its sanctions are more limited, and because its records are, ostensibly,
confidential) than the criminal court and should therefore be preferred.

A third rationale is that the juvenile court is peculiarly capable of rehabilitating disruptive or disturbed
children. Recent research urges skepticism about the efficacy of existing rehabilitative methods. Stanton
Wheeler in 1966 summarized juvenile rehabilitative programs and concluded: :

- But-do-we know--e—nough—about—délinqueney{e—speeify-the»ways in which even a moderate
reduction could be brought about? In terms of verified knowledge, the answer must be
an unqualified no.... Indeed, as of now, there are no demonstrable and proven methods
for reducing the incidence of serious delinquent acts through preventive or rehabilitative

- procedures. Either the descriptive knowledge has not been translated into feasible action
programs, or the programs have not been successfully implemented; or if implemented,

- ‘they have lacked evaluation; orif evaluated; the results usually have been negative; and in
the few cases of reported positive results, replications have been lacking. Wheeler et al.,
*Juvenile Delinquency-lIts Prevention and Control,” in President’s Commission on Law
Enforcement and Administration of Justice, Task Force Report: Juvenile Delinquency and
Youth Crime 410 (1967). :

In 1973, LaMar Empey canvassed the major experiments in rehabilitation of delinquent children and
concluded:

[Special treatment institutions for juveniles have been built, but ironically, they seem
to have perpetuated many of the same difficulties [as adult institutions]. Except for
the protection of society in the most extreme cases, there is little evidence to support
the notion that juvenile institutions are successful. “Diversion, Due Process and
Deinstitutionalization,” in Prisoners in America 35 (Ohlin ed. 1973).

Paul Lerman’s 1974 reanalysis of the evaluation data of two of the most acclaimed juvenile
rehabilitative programs concluded: “There is an array of evidence that.current correctional ‘packages,’
regardless of their contents, are relatively ineffective in changing youth behavior,” Community Treatment
and Social Control-A Critical Analysis of Juvenile Policy 96 (1974). “It is ... evident that an effective
juvenile control/treatment strategy has yet to be scientifically demonstrated.” Id, at 206. ’

Probably the most that can be said presently is that lavishly funded experimental programs with a
high level of staff commitment, low staff-client ratios, and empathetic long-term aftercare facilities have
some likelihood of improving the life chances of the children who experience them. We can hope that
rehabilitative programs will be successful. We do not know that we can improve life chances, but we need
not yet be convinced that we cannot. The possibility that juveniles are more susceptible of rehabilitation
is not to be dismissed or belittled. Many of those involved in the creation of the juvenile court and in its

_present administration have believed in its promise. To the extent that the juvenile court is successful with

some children and changes some lives for the better, the rehabilitative argument for the juvenile court has
great moral force. ‘

Each of the first three rationales is vulnerable to serious objections. To the first, it can be argued, as
Justice Fortas did in In re Gault, 387 U.S. 1 (1967), that we have failed to deliver to the child as we

S § e
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promised and that nonadult characteristics do not justify the juvenile court’s reduced protections and the
juvenile’s vulnerability to unstructured judicial and social worker discretion. That view has been widely
adopted. Witness the many recent calls for limitation of the juvenile court’s criminal jurisdiction to acts
that would be criminal if committed by an adult and for adoption by the juvenile court of most of the
procedural protections of the criminal court for juvenile offenders. Other volumes in these standards
support that position.

The second rationale is convincing only to those (who are increasing in number but still a minority)
who accept most of the tenets of radical nonintervention and who further accept the proposition that a
criminal court intervention will cause more harm than a juvenile court intervention.

The rehabilitative rationale by itself is persuasive only to the optimistic at heart and to that dwindling
number of informed people who believe that the technology of rehablhtatlon has achieved a reliability
that justifies taking special power over others to change them.

A fourth rationale for the juvenile court remains and it may be the most compelling of all. Assume that.
children are not, or morally should not be viewed as, materially different from adults. Assume that innate
difference is not a compelling justification for the separate juvenile court. Assume that the criminal court’s
social consequences are no more severe than those of the juvenile court: Assume further a negative or
agnostic view of the technology of rehabilitation.

The fourth rationale is that the criminal justice system is so inhumane, so poorly financed and staffed,
and so generally destructive that the juvenile court cannot do worse. Perhaps it can do better. This type of
cynical analysis, often called a theory of less harm, has appeared in many contexts in recent years. Plans
for new prisons have been justified on the basis that they will cause less harm to their inmates than do
existing megaprisons. The influential Beyond the Best Interests of the Child (Goldstein, Freud, and Solnit
[1973]) calls for employment of a “least detrimental alternative concept in child placement decisions in
all contexts.

President Johnson’s crime commission nine years ago presented its most powerful argument for
retention of a separate Juvemle court in terms of an argument of less harm:

The Commission does not conclude from its study of the juvenile court that the time
has come to jettison the experiment and remand the disposition of children charged with
crime to the criminal courts of the country. As trying as are the problems of the juvenile

- court, the problems of the criminal courts, particularly those of the Jower courts that
would fall heir to much of the juvenile court jurisdiction, are even graver. President’s
Commission on Law Enforcement and Administration of Justice, The Challenge of Crime
in a Free Society 81 (1967).

The following standards and the commentary in support do not attempt to offer theoretical or
ideological explanations. Nor do we necessarily adopt any one or more of the rationales offered here
to the exclusion of the others. Sound social policies require a presumption that all persons under the
Jjuvenile court’s maximum age jurisdiction should remain subject to the juvenile court’s jurisdiction. Only
extraordinary juveniles in extraordinary factual situations should be transferred to the criminal court and
then only in accordance with procedures designed to accord maximum procedural protections to juvenile
and in compliance with precise and exacting behavioral standards.

FNal. The unﬁsual process of reverse certification-see Ark. Stat. § 45-241 (1964) and Vt. Stat. Ann. tit.
33, § 635(b) (Supp. 9, 1974)-by which juveniles first appear in criminal court and the criminal court judge
determines whether juvenile court Junsdxctlon is appropriate, may be an exception.

5
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PartI: Jurisdiction

STANDARD 1.1 AGE LIMITS

. A.. The juvenile court should have jurisdiction in any proceeding against any person whose alleged
conduct would constitute an offense on which a juvenile court adjudication could be based if at the
time the offense is alleged to have occurred such person was not more than seventeen years of age.

B._ No criminal court should have jurisdiction in any proceeding against any person whose alleged
conduct would constitute an offense on which a juvenile court adjudication could be based if at the
time the offense is alleged to have occurred such person was not more than fourteen years of age.

C. No criminal court should have jurisdiction in any proceeding against any person whose alleged
conduct would constitute an offense on which a juvenile court adjudication could be based if at
the time the offense is alleged to have occurred such person was fifteen, sixteen, or seventeen
years of age, unless the juvenile court has waived its jurisdiction over that person.

STANDARD 1.2 OTHER LIMITS

A. No juvenile court disposition, however modified, resulting from a single transaction or episode,
should exceed [thirty-six] months.

B. The juvenile court should retain jurisdiction to administer or modify its disposition of any person.
The juvenile court should not have jurisdiction to adjudicate subsequent conduct of any person
subject to such continuing jurisdiction if at the time the subsequent criminal offense is alleged to
have occurred such person was more than seventeen years of age.

STANDARD 1.3 LlMiTATIONS PERIOD

No juvenile court adjudication or waiver decision should be based on an offense alleged to have occurred
more than three years prior to the filing of a petition alleging such offense, unless such offense would not
be subject to a statute of limitations if committed by an adult. If the statute of limitations applicable to
adult criminal proceedings for such offense is less than three years, such shorter period should apply to
Jjuvenile court criminal proceedings.

Part I1. Waiver

STANDARD 2.1 TIME REQUIREMENTS

A. Within ftwo] court days of the filing of any petition alleging conduct which constitutes a class
one or class two juvenile offense against a person who.was.fifteen, sixteen, or.seventeen years of
age when the alleged offense occurred, the clerk of the juvenile court should give the prosecuting
attorney written notice of the possibility of waiver.

B. Within [three] court days of the filing of any petition alleging conduct which constitutes a class
one or class two juvenile offense against a person who was fifteen, sixteen, or seventeen years of
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age when the alleged offense occurred, the prosecuting attorney should give such person written
notice, multilingual if appropriate, of the possibility of waiver.

Within [seven] court days of the filing of any petition alleging conduct which constitutes a class
one or class two juvenile offense against a person who was fifteen, sixteen, or seventeen years of
age when the alleged offense occurred, the prosecuting attorney may request by written motion
that the juvenile court waive its jurisdiction over the juvenile. The prosecuting attorney should
deliver a signed, acknowledged copy of the waiver motion to the juvenile and counsel for the -

_ juvenile within [twenty-four] hours after the filing of such motion in the juvenile court.

. The juvenile‘ court should initiate a hearing on waiver within [ten] court days of the filing of the

waiver motion or, if the juvenile seeks to suspend this reqmrement, within a reasonable time

-- thereafier. - — e e

. The juvenile court should issue a written decision setting forth its findings and the reasons

therefor, including a statement of the evidence relied on in reaching the decision, within [ten]
court days after conclusion of the waiver hearing.

--No waiver netice should be-given; no-waiver-motion-should bie-accepted-for filing; no waiver

hearing should be initiated, and no waiver decision should be issued relating to any juvenile court
petition after commencement of any adjudicatory hearing relating to any transaction or episode
alleged in that petition.

STANDARD 2.2 NECESSARY FINDINGS

A. The juvenile court should waive its jurisdiction only upon finding:

1. that probable cause exists to believe that the juvenile has committed the class one or class
two juvenile offense alleged in the petition; and

2. that by clear and convincing evidence the juvenile is not a proper person to be handled by
the juvenile court.

. Afinding of probable cause to believe that a juvenile has committed a class one or class two

juvenile offense should be based so!ely on evidence admissible in an ‘adjudicatory hearing of the

’ juvem]e court.

A ﬁndmg that a juvenile is not a proper person tobe handled by the juvenile court must include
determinations, by clear and convincing evidence; of:
1. the seriousness of the alleged class one or class two juvenile offense;
2. aprior record of adjudicated delinquency involving the infliction or threat of significant
~ bodily injury, if the juvenile is alleged to have committed a class two juvenile offense;
3. the likely inefficacy of the dispositions available to the juvenile court as demonstrated by
previous dispositions of the juvenile; and
4. the appropriateness of the services and dispositional altematlves available in the criminal
Justice system for dealing with the juvenile’s problems, and whether they are, in fact,
available.

- Expert opinion should be considered in assessing the likely-efficacy-of the dispositions available

to the juvenile court. A finding that a juvenile is not a proper person to be handled by the juvenile
court should be based solely on evidence admissible in a disposition hearing of the juvenile court,
and should be in writing, as provided in Standard 2.1 E.
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A finding of probable cause to believe that a juvenile has committed a class one or class two
juvenile offense may be substituted for a probable cause determination relating to that offense (or
a lesser included offense) required in any subsequent juvenile court proceeding. Such a finding
should not be substituted for any finding of probable cause required in any subsequent criminal
proceeding.

STANDARD 2.3 THE HEARING

A

A.

The juvenile should be represented by counsel at the waiver hearing. The clerk of the juvenile
court should give written notice to the juvenile, multilingual if appropriate, of this requirement at
least [five] court days before commencement of the waiver hearing.

. -The juvenile court should appoint counsel to-represent any-juvenile unable to afford

representation by counsel at the waiver hearing. The clerk of the juvenile court should give
written notice to the juvenile, multilingual if appropriate, of thns right at least [five] court days
before commencement of the waiver hearmg

. The juvenile court should pay the reasonable fees and expenses of an expert witness for the juvenile

if the juvenile desires, but is unable to afford, the services of such an expert witness at the waiver
hearing, unless the presiding officer determines that the expert witness is not necessary.

. The juvenile should have access to all evidence available to the juvenile court which could be

used either to support or contest the waiver motion.

The prosecuting attorney should bear the burden of proving that probable cause exists to believe
that the juvenile has committed a class one or class two juvenile offense and that the juvenile is
not a proper person to be handled by the juvenile court.

The juvenile may contest the waiver motion by challengmg, or producing evidence tending to
challenge, the evidence of the prosecutmg attorney.

. The juvenile may examine any person who prepared any report concerning the juvenile which is

presented at the waiver hearing.
All evidence presented at the waiver hearing should be under oath and subject to cross-examination.

The juvenile may remain silent at the waiver hearing. No admission by the juvenile during the
waiver hearing should be admissible to establish guilt or to impeach testimony in any subsequent
proceeding; except a perjury proceeding. J. The juvenile may disqualify the presiding officer at
the waiver hearing from presiding at any subsequent criminal trial or juvenile court adjudicatory
hearing relating to any transaction or episode alleged in the petition mxt:atmg juvenile court
proceedings.

STANDARD 2.4 APPEAL

The juvenile or the prosecuting attorney may file an appeal of the waiver decision with the court
authorized to hear appeals from final judgments of the juvenile court within [seven] court days of
the decision of the juvenile court.
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B. The appellate court should render its decision expeditiously, according the findings of the Jjuvenile
court the same weight given the findings of the highest court of general trial jurisdiction.

C. No criminal court should have jurisdiction in any proceeding relating to any transaction or
episode alleged in the juvenile court petition as to which a waiver motion was made, against any
person over whom the juvenile court has waived jurisdiction, until the time for filing an appeal
from that determination has passed or, if such an appeal has been filed, until the final decision of
the appellate court has been issued.

Part I: Jurisdiction

STANDARD 1.1 AGE LIMITS

1.1 A. The juvenile court should have jurisdiction in any proceeding against any person whose

~ alleged conduct would constitute an offense on which a juvenile court ad judication
could be based if at the time the offense is alleged to have occurred such person was not
more than seventeen years of age.

Commentary

This standard addresses two major issues: the maximum age of juve_ni]e court jurisdiction and the
point at which the juvenile’s age is relevant. -

Standard 1.1 A. proposes that all accused persons seventeen and younger should be subject to
juvenile court jurisdiction. The eighteenth birthday should define an adult for the purposes of court
Jurisdiction. The jurisdictional statutes of thirty-seven states agree. Nine states end juvenile court

. jurisdiction at the seventeenth birthday; four at the sixteenth. The eighteenth birthday signals the

achievement of majority for many legal purposes. The twenty-sixth amendment to the United States
Constitution establishes a constitutional right to vote in federal elections at that age. This near
consensus among the states and the federal government argues compellingly that juvenile court
jurisdiction should end at age eighteen. :

Standard 1.1 A. bases jurisdiction on age at the time an act allegedly occurred that would constitute.
an offense on which a juvenile court adjudication could be based. One alternative is to look to age at
the time that the juvenile court petition or the criminal court complaint, information, or indictment is
filed. A majority of states base Jurisdiction on a person’s age at the time of the alleged conduct giving
rise to juvenile court jurisdiction. See lowa Code Ann. § 232.62 (1941); La. Rev. Stat, § 13.1 569(3)
(Supp. 1974); and W, Va. Code Ann. § 49-5-3 (Supp. 49, 1974). In some states the controlling factor
is age when juvenile court proceedings are initiated. See Ky. Rev. Stat. Ann. § 208.020 (1969) and
Mich. Comp. Laws Ann. § 712A.2 (Supp. 37, 1974).

The existence of a juvenile court reflects a social policy decision that the acts of juveniles
ordinarily should not place them within the jurisdiction of the criminal court, To base juvenile court
jurisdiction on any age other than that at the time of the alleged wrongful conduct would conflict with
the fundamental concept that the acts of Jjuveniles should receive different judicial treatment from
those of adults. ’

9
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/A second argument for the time-of-conduct jurisdictional rule is the possibility that otherwise
prosecutorial caprice could determine jurisdiction. Conduct that could be the basis for a juvenile court
delinquency adjudication can usually also support a criminal prosecution. In a state where jurisdiction
is based on age at the time of filing, a prosecutor can deny juvenile court jurisdiction simply by
delaying the initiation of proceedings. Texas prosecutors have become notorious for this practice. See
Note, “Trial of Juveniles as Adults,” 2] Baylor L. Rev. 333 (1969) and Note, “Juvenile Due Process
Texas-Style: Fruit of the Poisonous Tree Resweetened,” 24 Baylor L. Rev. 71 (1972).

Standard 1.1 A-’s time-of-conduct age jurisdiction rule avoids a troublesome jurisdictional problem
encountered in states (and the District of Columbia) that employ a two-part age Jjurisdiction standard;
the individual must have been under a specified age at the time of the alleged conduct and must be
under a second age at the time of adjudication. The gap between the time-of-conduct and time-of-
adjudication-limits is usually-atJeast three-years. Representative statutes-include: Ga. Code Ann. §
24A-401(c)2) (Supp. 9A, 1973); N.H. Rev. Stat. Ann. § 169:1 (Supp. 2, 1973); and Utah Code Ann.
§ 55- 10-77 (1973). :

The two-part age test produces anomalies. The customary situation involves an individual who
meets the time-of-conduct age requirements but not the time-of-adjudication age. The juvenile can

- properly argue that the juvenile court lacks jurisdiction either to adjudicate the alleged conduct or to

waive its jurisdiction. If the criminal court can have jurisdiction over the juvenile only after waiver,
the juvenile can assert that no court has jurisdiction over the conduct alleged. Such an argument was
accepted with little discussion in Wilson v. Reagan, 354 F.2d 45 (9th Cir. 1965).

Appellate courts strain to avoid the Reagan result. In Kent v. United States, 383 U.S. 541 (1965),
the Supreme Court refused dismissal, recommending that the criminal court attempt to reconstruct the
waiver hearing. The commentary following Standards 2.4 A. and B. suggests some defects of such a
hearing. :

Reagan and Kent concerned challenges to prior waiver hearings; acceptance of those challenges
and rejection of outright release made reconstruction of the waiver hearings necessary. That outcome
could be avoided by rejecting the challenge to the prior hearing, as occurred in Mordecai v. United
States, 421 F.2d 1133 (D.C. Cir. 1969), and Brown v. Cox, 481 F.2d 622 (4th Cir. 1973). Standard 1.1
A. avoids this problem by basing age jurisdiction solely on time-of-conduct.

‘Assuming a successful appeal and a remand to the juvenile court, an extended appeal from a waiver
hearing can result in juvenile court jurisdiction over persons beyond the court’s customary age range.
Standard 2.4 attempts to lessen that possibility by requiring prompt filing of appeals from waiver
decisions and prompt resolution of those appeals.

Jurisdiction based on time-of-conduct has the possible disadvantage that delay in apprehension
could produce a “juvenile” who is beyond the customary age range of the juvenile court. Without
further limitations on jurisdiction a thirty-year-old could be the subject of a juvenile court
adjudication. Standard 1.3 addresses that problem by establishing a three-year limitations period for
the acts of juveniles. S : '
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1.1 B. No criminal court should have jurisdiction in any proceeding against any person whose
alleged conduct would constitute an offense on which a juvenile court adjudication
could be based if at the time the offense is alleged to have occurred such person was not
more than fourteen years of age.

Commentai'y

" The juvenile court should have exclusive jurisdiction over persons who were fourteen or
younger at the time of the alleged criminal conduct. Standard 1.1 C. authorizes waiver of juvenile
court jurisdiction over persons who were fifteen, sixteen, or seventeen at the time of the alleged
conduct. This standard recognizes that any line between adult and juvenile is necessarily arbitrary.
Practical and political pressures will sometimes require that persons otherwise subject to juvenile
court jurisdiction be referred to the criminal court. Standards 1.1 A. and 1.1 C. create a rebuttable
presumption that fifteen-, sixteen-, and seventeen-year-olds should be treated as juveniles. This
standard reflects a determination that fourteen-year-olds are, or at least should irrebuttably be
presumed to be, juveniles for purposes of court jurisdiction.

* Minimum ages at which juveniles can appear in criminal courts vary widely. The minima result
both from laws determining criminal responsibility and laws defining juvenile and criminal court
jurisdiction. Prosecution of a mere infant is theoretically possible in Arizona. Ariz. Rev. Stat. Ann.

§ 13-135 (1956) presumes lack of criminal responsibility in children thirteen or under, but the
prosecution can rebut the presumption with a showing that “at the time of committing the act charged
against them they knew its-wrongfulness.” Under Ariz. R. Juv. P. 12, the juvenile court may waive its
jurisdiction over any child subject to criminal prosecution. In Idaho and the District of Columbia, an
alleged offender is subject to criminal prosecution only if he or she is eighteen or older at the time of
trial. Idaho Code § 16-1806(1)(b) (Supp. 3,-1973) and D.C. Code Ann. § 16-2307(a)(3) (1973).

In thirteen states the lower limit of criminal jurisdiction is the sixteenth birthday: California,
Hawaii, Idaho, Kansas, Montana, Nevada, New Jersey, New Mexico, North Dakota, Oregon, Rhode
Island, Vermont, and Wisconsin. In nine and in twenty-five jurisdictions the minimum ages are fifteen
and fourteen, respectively. The minimum is thirteen years of age in lllinois and twelve in Arkansas
and Washington. Thus Standard 1.1 B. establishes a rule that presently exists only in a minority of the
jurisdictions that allow waiver:

The realism of the minority rule adopted here is suggested by existing research on the incidence
of waiver. Regardless of the permissible scope for waiver, its occurrence rarely extends beyond
the last two years of juvenile court jurisdiction. Few fifteen-year-olds are waived to the criminal
court. A recent study indicates that the juvenile courts in Nashville during a two-year period waived
jurisdiction only over persons who were seventeen and thus in their last year of juvenile court o
eligibility. See Note, “Problem of Age and Jurisdiction in the Juvenile Court,” 19 Vand. L. Rev. 833,
854 (1966). Similarly, a Houston survey of juveniles whose waiver was sought during a period in
1970 found that most were in the last two years. See Hays and Solway, “The Role of Psychological
Evaluation in Certification of Juveniles for Trial as Adults,” 9 Houston L. Rev. 709, 710 (1972).

A minimum age jurisdiction of fifteen years for the criminal court may enhance the juvenile
court’s public image. Exclusive jurisdiction over persons under fifteen evidences commitment to the
proposition that juveniles are qualitatively different from adults and should be treated differently.

Standard 1.1 B. assumes that the criminal court does not heaf appeals from the juvenile court. In
jurisdictions in which that is not the case, Standard 1.1 B. should be modified to read “No criminal
court should have original jurisdiction in any proceeding....”

e e e S —
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1.1 C. No criminal court should have jurisdiction in any proceeding against any person whose
alleged conduct would constitute an offense on which a juvenile court adjudication
could be based if at the time the offense is alleged to have occurred such person was
fifteen, sixteen, or seventeen years of age, unless the juvenile court has walved its
jurisdiction over that person.

Commentary

" Waiver by the juvenile court of its jurisdiction over certain persons is one mechanism by which
persons otherwise subject to the juvenile court can be referred to the criminal court. There are other
mechanisms. By “reverse certification,” criminal courts can refer criminal defendants to the juvenile
court for handling. The matter also can be settled by excluding form the juvenile court’s jurisdiction

" persons accused of particular-offenses regardless of age. The prosecutor then decides what court wil
have jurisdiction by deciding what criminal charge to allege.

This volume adopts a waiver approach in which the juvenile court judge, upon motion by the
prosecutor, decides whether waiver of juvenile court jurisdiction is appropriate in the particular case.

~Standard 1.1 C. prohibits criminal court jurisdiction over any person who was fifteen, sixteen, or
seventeen at the time an act allegedly occurred that would constitute an offense on which a juvenile
court adjudication could be based unless the juvenile court has waived its jurisdiction over such
person.

The standard recognizes that the eighteenth birthday is an arbitrary point at which to draw the line
between juveniles and adults. Standard 1.1 C. allows a wide two-year age range in which waiver is
possible. At the same time, a fundamental premise of this volume is that the vast majority of juveniles
should be handled by the juvenile court. Later standards in this volume establish a rigorous test that
must be met before any person otherwise within the juvenile court’s jurisdiction can properly be
waived to the criminal court.

The standards recognize that arguments will be made as to why certain individuals are not proper
persons to be handled by the juvenile court. Among those arguments will be: the seriousness of the
alleged offense; public demands for harsher treatment of juvenile offenders; the age or prior criminal
record of the individual; or the demonstrated inefficacy of juvenile court programs. By allowing a
liberal age range but a strict test for waiver’s appropriateness, this volume offers the view that the
clearly dangerous juvenile should be waived, even if only fifteen, but no one else. -

Only New York bars waiver, NY. Family Ct. Act § 713 (McKinney 1962) grants “exclusive

~ original jurisdiction” to the state’s juvenile courts. New York law provides no mechanism to relieve

the juvenile court of the task of handling persons within the court’s age jurisdiction. This seemingly
brave experiment commits the state to attempt to treat as juveniles all those statuton]y defined as
juveniles. »

A lack of flexibility appears to be the major flaw in New York’s Family Court Act. The New York
legislature lowered the maximum age for court jurisdiction to fifteen-see N.Y. Family Ct. Act § 712(a)
(McKinney Supp. 29A, 1973)-and the sixteen- or seventeen-year—old is therefore never eligible for
juvenile court treatment.

Standard 1.1 C. manifests an intention to define juvenile court jurisdiction broadly. The juvenile
court can subsequently waive those juveniles for whom juvenile court jurisdiction is found
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inappropriate. Without some ability to select, the juvenile court must misallocate its efforts and
limited resources on juveniles who appear unlikely to benefit from juvenile court programs. Failure
to deal constructively with the most troublesome Juveniles might produce legislative pressure, as

in New York, to lower the maximum age for juvenile court jurisdiction. Contraction of Jurisdiction
would force many persons into the criminal courts who might benefit from the special handling of the
juvenile court. A flexible case-by-case waiver scheme is far preferable to the New York approach.

‘Standard 1.1 C. provides that the juvenile court, rather than a criminal court, should be the setting
for the waiver decision. The criminal court may assert jurisdiction only after the juvenile court
waives. This approach follows the example of the Model Penal Code § 4.10(1) (Proposed Official
Draft 1962).

-——- -Fhe-alternative-to-juvenile court-decision-making-power is reverse certification; in which the

Juvenile first appears before a criminal court. The criminal court judge decides whether to retain
jurisdiction or 1o certify the case to the juvenile court. California had such a system until the
California legislature amended Cal. Welf, & Inst’ns Code § 604 in 1971. Only Arkansas and Vermont
currently employ reverse certification exclusively. See Ark: Stat. § 45-241 ( 1964), and Vt. Stat. Ann.

tit. 33, § 635(b) (Supp. 9, 1974).

A principal argument against reverse certification is that the Juvenile court ought to, and has special
competence to, interpret the laws regulating its own jurisdiction. Granting the criminal primary
responsibility for the decision invites abuse. The Jjuvenile court judge is more aware of the juvenile
court’s eapacities and limitations, and he or she should make the waiver decision.

Reverse certification is also incompatible with the juvenile court’s conceptual underpinnings. The
court’s very existence is premised on the view that the special characteristics of juveniles require
that they receive different judicial treatment than adults. Any waiver mechanism consistent with that
view must institutionalize a presumption in favor of juvenile court jurisdiction. Reverse certification
institutionalizes the opposite presumption: that juveniles are subject to the criminal court’s jurisdiction
unless special steps are taken. ‘

Standard 1.1 C. assumes that the criminal court does not hear appeals from the juvenile court. In
Jurisdictions in which that assumption is unfounded, Standard 1.1 C. should be modified to read “No
criminal court should have original jurisdiction in any proceeding....” :

STANDARD 1.2 OTHER LIMITS

1.2 A. No juvenile court disposition, however modified, resulting from a single transaction or
episode, should exceed [thirty-six] months. :

Commentary

Standard 1.2 A. places a maximum [three-year] limit on any juvenile court disposition resulting

from a single episode or transaction.

One of the fundamental modern criticisms of the juvenile court has been that it subjects juveniles
to longer and harsher interventions in their lives than are experienced by adults accused of the same
unlawful acts. Gerald Gault, the principal of In Re Gault, 387 U.S. 1 (1967), was found to have

. Violated an Arizona statute prohibiting “vulgar, abusive or obscene language ... in the presence or
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hearing of any woman or child....” Ariz. Rev. Stat. Ann. § 13-377 (1956). An adult convicted of that
offense could be imprisoned for no more than sixty days. Gerald Gault was committed to the State
Industrial School until he reached majority at age twenty-one, unless sooner discharged.

Juvenile courts in Kansas and Rhode Island may retain dispositional jurisdiction over juveniles
until the twenty-first birthday, even if the juvenile was only twelve or thirteen when the disposition
was ordered. See Kan. Stat. Ann. § 38-806(b) (Supp. 3, 1973) and R.1. Gen. Laws Ann. § 14-1- -

6 (1956). In forty-six states and the District of Columbia, juvenile courts retain authority over
persons previously adjudicated after the maximum age for initial jurisdiction has passed. The court
customarily retains jurisdiction to administer its dispositions until the juvenile’s twenty-first birthday.
See Mont. Rev. Codes Ann. § 10-1206(1) (Supp. vol. 1, pt. 2. 1974) and Okla. Stat. Ann. ch. 10, §
1102 (Supp. 10, 1974). '

Hawaii, Massachusetts, South Dakota, Vermont, and West Virginia do not permit retained
Jurisdiction to administer dispositions beyond the maximum adjudicatory age jurisdiction of the
Jjuvenile court. Those states initially deny the court power to adjudicate or to supervise a disposition
of any person over seventeen. See Hawaii Rev. Stat. § § 571-11(1), 571-13 (Supp. 7, 1973); Mass.
Gen. Laws Ann. ch. 119, § 68 (Supp. 18, 1974); S.D. Compiled Laws Ann. §§ 26-8-1(3), 26-8-48,
26-1-1 (Supp. 9, 1974); V1. Stat. Ann. tit. 33, §§ 633(a), 632(a)(1), 634, tit. 1, § 173 (Supp. 1, 1974);
and W. Va. Code Ann. § § 49-5-2, 49-2-2 (Supp. 14, 1974). Those statutory provisions reflect a view
that a person who is not a juvenile for adjudicatory purposes should not be a juvenile for dispositional
purposes. ‘

There are circumstances in which the court should have authority over persons beyond the
maximum age for initial adjudication. Apprehension may occur shortly before the eighteenth birthday.
If dispositional authority beyond the eighteenth birthday is lacking, powerful incentive either to waive
Juvenile court jurisdiction or not to invoke the juvenile court process at all will result.

Denial of dispositional jurisdiction beyond the court’s maximum adjudicatory age limit would
result in several anomalies. For instance, a juvenile could allegedly commit a criminal act on his or
her seventeenth birthday. If a rigorous test for the propriety of waiver exists in the jurisdiction, as
this volume recommends, the juvenile might not be waivable and in one month would be beyond
the authority of any court. Similarly, the concept of a statute of limitations such as that suggested
in Standard 1.3 is compatible only with extended dispositional jurisdiction. A three-year limitations
period in a state having an eighteenth birthday maximum age jurisdiction would actually be the lesser
of three years or the period of time remaining before the eighteenth birthday. '

Abolition of retained jurisdiction would create pressure to transfer for criminal prosecution any
older juvenile accused of serious criminal conduct. Waiver would be attractive because the juvenile
court could enforce its disposition only for a short period, while the criminal court would have greater
dispositional authority. A fundamental premise of this volume is that the vast majority of persons
within the juvenile court’s age jurisdiction who are alleged to have committed criminal acts should be
handled by the juvenile court. To deny juvenile court handling because there is not sufficient time to
provide it is inconsistent with that premise. - ’ '

When waiver is not possible because the alleged conduct occurred before the juvenile’s fifteenth
birthday or, as in New York, waiver is simply not authorized, the argument for extending jurisdiction
is different. Without retained dispositional jurisdiction there would be a strong inducement to
release a juvenile apprehended at seventeen for a crime committed at fourteen. The limited duration
of juvenile court jurisdiction could make adjudication and short-term disposition of the juvenile a
misallocation of the court’s limited resources.

P _."_ . v - » . .
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Most states permit retained dispositional jurisdiction. The most common approach allows the
juvenile court to impose its disposition until the juvenile reaches a certain age, usually from one
to four years beyond the maximum age for adjudication. This is the system that Gerald Gault
experienced and subjects younger juveniles to dispositional jurisdiction for very long periods.

A few states, including Connecticut, New York, and Pennsylvania, allow retention of dispositional
Jurisdiction for a specified period of years following adjudication. Jurisdiction to impose a disposition
lasts two years in Connecticut and the juvenile court may renew the jurisdiction for another two-
year period. See Conn. Gen. Stat. Ann. § 17-69 (Supp. 10, 1974). New York authorizes dispositional
jurisdiction for three years after adjudication. See N.Y. Family Ct. Act § 758 (McKinney Supp. 294,
1973). Pennsylvania law also authorizes a three-year dispositional period and, as in Connecticut,
grants the juvenile court power to renew the period. See Pa. Stat. Ann. tit. 11, § 50-323 (Supp.

T 11,1974). However, the court may refain dispositional jurisdiction past the raaximum age for

adjudication only if the juvenile was apprehended after reaching a specified age: thirteen in New
York; twelve in Connecticut and Pennsylvania. This fixed term of years approach is preferable to its
more popular alternative. Fixed duration dispositional authority also lessens the disparity between the-
maximum periods of court control faced by juveniles and adults alleged to have committed certain
offenses.

1.2 B. The juvenile court should retain jurisdiction to administer or modify its disposition of
any person. The juvenile court should not have jurisdiction to adjudicate subsequent '
conduct of any person subject to such continuing jurisdiction if at the time the
subsequent criminal offense is alleged to have occurred such person was more than
seventeen years of age. :

Commentary

Standard 1.2 B. bars adjudications based on conduct occurring during the extended period of
dispositional jurisdiction of persons not otherwise within the court’s age jurisdiction. Standard 1.1 A.
implicitly achieves the same result. However, an unequivocal declaration was considered appropriate.
Such a provision contradicts statutes like Mich. Comp. Laws Ann. § 712A.22 (Supp. 37, 1974)
that permit adjudication of previously adjudicated and disposed seventeen- and eighteen-year-olds
even though the maximum age for initial juvenile court jurisdiction is sixteen. Michigan limits such
permissible subsequent adjudications to allegations of noncriminal conduct. Thus, section 712A.22
subjects an eighteen-year-old whom the juvenile court has adjudicated and disposed to a further
adjudication if the juvenile repeatedly disobeys the commands of his or her parents.

The prohibition on new adjudications should not bar modifications of disposition during the period
of extended jurisdiction. Such a bar would unduly restrict the juvenile court’s dispositional options.
A juvenile’s conduct while subject to a juvenile court disposition is material to decisions to modify
that disposition. There will be occasions when distinguishing between a proper modification of a
disposition and an improper imposition of what is in substance an additional disposition without
an additional adjudication will be difficult. The bases for modifying dispositional decisions are
discussed in the Dispositions volume. Dispositions Standard 5.4 provides that when a juvenile fails
to comply with a dispositional order and a warning is insufficient to induce compliance, the court
may modify conditions or impose the next most severe disposition, but may not extend its duration.
Thus probation (community supervision) could be revoked and a custodial disposition in a nonsecure
residence substituted for the remainder of the dispositional term if a warning or changed conditions of
probation would be ineffective.
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STANDARD 1.3 LIMITATIONS PERIOD

No juvenile court adjudication or waiver decision should be based on an offense alleged to have
occurred more than three years prior to the filing of a petition alleging such offense, unless such
offense would not be subject to a statute of limitations if committed by an adult. If the statute of
limitations applicable to adult criminal proceedings for such offense is less than three years, such
shorter period should apply to juvenile court criminal proceedings. ’

Commentary

Standard 1.3 establishes a three-year statute of limitations for juvenile court adjudications in most
cases. Standard 1.3 rejects the two most common existing limitations approaches in Jjuvenile courts:
incorporation of statutes limiting criminal prosecutions, and application of equitable principles of
limitation. This standard incorporates adult statutes of limitations only to the extent that they establish
limitation periods shorter than three years or provide no limitations period for specified serious
criminal offenses. ‘

Standards 1.1 A, 1.2 A,, and 1.3 combine to authorize the juvenile court to maintain jurisdiction
over a juvenile until age twenty-four. Standard 1.1 A. gives the court jurisdiction over persons
under eighteen at the time-of-conduct. Standard 1.3 creates a three-year limitations period for most
offenses. The juvenile a day short of age eighteen at the time-of-conduct could be two days short of
twenty-one when the petition is filed. Disregarding the time required for adjudication, the three-year
maximum disposition authorized by Standard 1.2 A. would permit the court to retain jurisdiction over
that individual until almost his or her twenty-fourth birthday.

New Jersey’s juvenile courts have been among the leaders in applying criminal statutes of
limitations to juvenile court proceedings. In State in the Interest of B.H., 270 A.2d 72 (N.J. 1970),
a juvenile and domestic relations court held that the one-year limit on prosecutions under the
Disorderly Persons Act restricted the filing of juvenile petitions as well:

The lapse of the statutory period for prosecution is not a procedural defense; it is
. substantive and jurisdictional.... It would indeed be anomalous to award Jjuveniles
an ever-expanding shield of procedural protection, but deny them the right to plead a
substantive defense. Id. at 74.
Dictum in State in the Interest of K. V.N., 271 A.2d 921 (N.J. 1970), endorses this
view, as does Standard 1.3. : : .

Periods of limitation frequently vary by offense. New Jersey employs a one-year limit for
disorderly conduct but five years for armed robbery or rape. : :

A three-year limitations period has the advantages of certainty and predictability. The certainty of
the three-year limit is preferable to the frequently arbitrary differences between limitations periods for
different offenses. :

The view of delinquency summarized in E. Schur’s Radical Nonintervention-Rethinking the
Delinquency Problem (1973) holds that most juveniles will outgrow propensities for antisocial acts if
left alone. The 1973 Report of the National Advisory Commission on Criminal Justice Standards and
Goals largely supported that view. See National Advisory Commission on Criminal Justice Standards
and Goals, A National Strategy to Reduce Crime 109 ( 1973). For those offenses subject to the three-
year limit, Standard 1.3 embodies the view that acts that occurred more than three years before the
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filing of a petition are not valid indicators of a juvenile’s social adjustment, notwithstanding that the
adult limitations period exceeds three years.

The juvenile should, however, receive the benefit of any adult limitations period shorter than
three years. Being a juvenile should not justify intervention that adults who have engaged in similar
criminal conduct do not experience. The argument in support of incorporation by reference of
shorter adult limitations periods is similar to that in support of the maximum three-year dispositional
jurisdiction of Standard 1.2 A.

Some juvenile courts have applied equitable concepts to limitations problems. The Oklahoma
Court of Criminal Appeals in Sorrels v. Steele, 506 P.2d 942 (Okla. 1973), voided a delmquency
ﬁndmg, in part for staleness reasons:

It should be apparent that one isolated incident removed in point of time by
some thirty-one months is far too remote to have any possible bearing on the current
conduct of a fourteen-year-old girl, much less to be considered as part of a basis for
adjudicating her a delinquent. Id. at 944.

Standard 1.3 permits the flexibility of the equitable Timitations approach, and
implements the “least intrusive alternative” policy of these standards.”

Standard 1.3 omits from the statute of limitations the customary list of circumstances that suspend
the limitation period. Flight from the jurisdiction or concealment of criminal conduct will not toll
the statute. Such exceptions have no place in a juvenile court statute of limitations. The arguments in
support of a three-year limitations period for most juvenile offenses apply equally even if the alleged
criminal conduct has been concealed or the juvenile has been outside the jurisdiction.

Standard 1.3 incorporates by reference the provisions of criminal law statutes of limifations that
except certain offenses, usually murder, rape, and other serious criminal acts. The seriousness of
those particular criminal acts, which gives rise to the criminal court provisions, applies equally in the
juvenile court. The juvenile accused of an excepted offense regarding which the general limitations _
period has run out will not necessarily be subject to waiver. If the alleged conduct occurred before the
Jjuvenile’s fifteenth birthday, waiver will not be possible in any event. If the alleged conduct occurred
while the juvenile was fifteen, sixteen, or seventeen, the general standards for waiver will apply.

Part II: Waiver

STANDARD 2.1 TIME REQUIREMENTS

2.1 A.. Within ftwo] court days of the filing of any petition alleging conduct which constitutes
a class one or class two juvenile offense against a person who was fifteen, sixteen, or
seventeen years of age when the alleged offense occurred, the clerk of the juvenile court’
should give the prosecuting attorney written notice of the possibility of waiver.

Commentary

Standard 2.1 A. requires the clerk of the juvenile court to give prompt written notice to the
prosecuting attorney of the filing of petitions against fifteen-, sixteen-, and seventeen-year-olds with
class one or class two juvenile offenses. The recommended time requirement has been bracketed to
indicate that it is not mandatory, since calendar backlogs, resources, and other circumstances may

. .
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vary significantly among jurisdictions. This is consistent with the policy adopted throughout the
revised versions of the standards to bracket all such numerical limitations (see Preface).

Standards 2.1 B. through 2.1 E. similarly require prompt consideration and resolution of waiver
motions. Delay can have an adverse impact on the juvenile regardless of the outcome of the Jjuvenile
court proceeding. If the petition is dismissed, for whatever reason, intervention in the juvenile’s life
should be as short and unobtrusive as possible. If the petition results in a delinguency adjudication,
the juvenile should be spared unnecessary delay in the imposition of a disposition. The disposition
should begin promptly. The adverse effects of juvenile court processing should be minimized.

The problems of delay are multiplied during the waiver process. The subject of an unresolved
waiver proceeding is in limbo. Neither the juvenile court nor the criminal court can act upon the

~-~-—criminal-charges-until the-waiver-motion-is-decided. - - e

Notice to the prosecuting attorney of the possibility of waiver is necessary only when the
petition alleges conduct which would constitute a class one or class two juvenile offense. Standard
2.2 A. prohibits waiver unless the juvenile court finds probable cause to believe that the Juvenile
committed a class one or class two juvenile offense. The term “class one juvenile offense” is

- defined in-the Juvenile Delinquency and Sanctions volume as those criminal offenses for which the
maximum sentence for adults would be death or imprisonment for life or a term in excess of twenty
years. A “class two juvenile offense” is one for which an adult could be imprisoned for a term in
excess of five but not more than twenty years. ’

2.1B. Within [three] court days of the filing of any petition alleging conduct which constitutes
a class one or class two juvenile offense against a person who was fifteen, sixteen, or
seventeen years of age when the alleged offense occurred, the prosecuting attorney
should give such person written notice, multilingual if appropriate, of the possibility of
waiver.

Commentary
Standard 2.1 B. requires the prosecuting attorney to give prompt consideration to the possibility

of waiver proceedings against fifteen-, sixteen-, and seventeen-year-olds accused of class one or
class two juvenile offenses. For reasons discussed in the commentary following Standard 2.1 C,, the

- prosecuting attorney should have exclusive authority to initiate waiver proceedings.

The notice must be given within [three] court days of the filing of the petition alleging conduct that
would constitute a class one or class two juvenile offense. Failure to give timely notice would be a
fatal defect to any waiver proceeding.

The prosecuting attorney will be compelled to determine within [three] court days whether waiver
is appropriate in each case. If timely notice is not given, the juvenile court can proceed to consider the

. petition on the merits. If the notice is given, the juvenile will be informed early that he or she may be

waived to the criminal court,

Some prosecutorial offices might respond to Standard 2.1 B. by giving notice in every case in.
which waiver is possible. Although such a procedure-would partially frustrate the objectives of the
notice requirement, the juvenile would be put on notice.of the possibility of waiver in the case. Other
prosecutorial offices might comply with the spirit of 2.1 B. and signal their intention not to seek
waiver by not giving notice. In those offices which establish a standard notice procedure, Standard 2.1
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C., which requires filing of the waiver motion within [seven] court days of the filing of the juvenile .
court petition, minimizes the uncertainty which the juvenile faces.

Multilingual notices should be given when the language primarily spoken by the juvenile is not
English. :

2.1 C. Within [seven] court days of the filing of any petition alleging conduct which constitutes
a class one or class two juvenile offense against a person who was fifteen, sixteen, or
seventeen years of age when the alleged offense occurred, the prosecuting attorney may
request by written motion that the juvenile court waive its jurisdiction over the juvenile.
The prosecuting attorney should deliver a signed, acknowledged copy of the waiver
motion to the juvenile and counsel for the juvenile within [twenty-four] hours after the
filing of such motion in the juvenile court.

Commentary

Standard 2.1 C. gives the prosecuting attorney sole authority to determine which juveniles will
not be the subjects of waiver motions. A decision not to seek waiver-can be indjcated definitively by
not filing-a waiver motion within [seven] court days of the filing of the juvenile court petition. The
prosecuting attorney may initiate, but not decide, waiver proceedings. :

Prosecutorial authority to initiate, but not decide, waiver diverges from present practice in most
states. See Minn. Stat. Ann. § 260.125(1) (1971) for one of the few exceptions. :

Prosecuting attorneys customarily possess authority to waive juvenile jurisdiction in either of two
ways. Some juvenile courts have conicurrent jurisdiction with the criminal courts. See, e.g., Wyo. Stat.
Ann. § 14- 115.4(c) (Supp. 5, 1973), and Fugate v. Ponin, 91 N.W.2d 240 (Neb. 1958). Prosecuting
attorneys in those jurisdictions determine court jurisdiction by deciding whether to file a petition in
Jjuvenile court or a complaint in criminal court.

Prosecuting attorneys in some jurisdictions can determine court jurisdiction by alleging certain
criminal acts. Some juvenile courts lack jurisdiction over certain crimes. Ten states and the District
of Columbia have such provisions. See, e.g., Colo. Rev. Stat. Ann. § 22-1-3(17) (1963), Del. Code
Ann. tit. 10, § 957 (1953), Ind. Code § 31-5-7-4(1) (1973), and D.C. Code Ann. § 16-2301(3)
(1973). Such laws permit the prosecuting attorney to select a forum by selecting a charge. District of
Columbsia criminal courts may retain Jurisdiction to try the juvenile for a lesser included offense even
if the alleged lesser included offense by itself would not have warranted criminal court jurisdiction.
Prosecuting attorneys can abuse such a system by charging a juvenile with conduct over which
the juvenile court lacks jurisdiction. After juvenile court jurisdiction has been avoided, the charge
can be reduced to a crime more susceptible of proof. Such license to charge capriciously grants the
prosecutor unfettered discretion to determine court jurisdiction over juveniles.

Mr. Justice Douglas, dissenting from denial of a petition for certiorari in United States v. Bland,
412 U.S. 909 (1973), presented a forceful argument against prosecutorial authority to determine

~ juvenile court jurisdiction. Bland, a sixteen-year-old District of Columbia resident, was charged with

armed robbery. The District of Columbia juvenile courts lack jurisdiction over armed robbery. The
district court upheld Bland’s constitutional objections to unreviewable prosecutorial discretion to
charge Bland with an offense triable only in the criminal courts. 330 F. Supp. 34 (D.C.D.C. 1970).
The court of appeals reversed. 472 F.2d 1329 (D.C. Cir. 1972). Bland’s petition for certiorari to the
United States Supreme Court was denied. ’
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Justice Douglas argued against prosecutorial discretion to determine court Jjurisdiction over juveniles:

A juvenile or “child” is placed in a more protected position than an adult.... Inthat
category he is theoretically subject to rehabilitative treatment. Can he, on the whim
or caprice of a prosecutor, be put in the class of run-of-the-mill criminal defendants,
without any hearing, without any chance to be heard, without an opportunity to rebut
the evidence against him, without a chance of showing that he is being given an
invidiously different treatment from others in his group? 412 U.S. 909 at 911.

This potential for arbitrary and unequal treatment of juveniles is aggravated by the absence of
review of prosecutorial decisions. This is the “barricade behind which the prosecutor operates.” Id.

~Justice Douglas™policy argument im Blarid is persuasive whatever its present constitutional

force. The very existence of juvenile courts should evidence a policy decision that juveniles should
be subject to juvenile court jurisdiction unless a considered decision is made that criminal court
Jurisdiction is appropriate in the given case. This volume has adopted a strong presumption in

favor of juvenile court jurisdiction. The presumption can properly be overcome only in a trial-type,
due process proceeding in which the decision-making process is visible, based on identifiable and
‘credible information and subject t6 teview. The power of the prosecutor to make unreviewable waiver
decisions at a low level of visibility invites capricious decisions.

Standard 2.1 C. strikes a balance between unlimited prosecutorial authority to waive juvenile court
jurisdiction and no authority at all. Standard 2.1 C. grants the prosecuting attorney discretion to bar
waiver; the juvenile court may consider waiver only upon the prosecutor’s motion. The prosecuting
attorney, often an elected official, may weigh political considerations in deciding whether to seek
waiver and thereby express public outrage at a particularly serious offense. As the official who can
properly take public sentiments into account, the prosecutor can partially insulate the juvenile court
judge, who cannot properly consider such matters, from public pressure. The juvenile court judge
must base the waiver decision on the findings required by Standard 2.2 A., thus providing judicial
review of the prosecutor’s actions.

It could be argued that Standard 2.1 C. grants too much authority to the prosecuting attorney; the
juvenile court should be able to consider waiver on its own motion and should not be bound by the
prosecutor’s decision not to seek waiver. Several state legislatures have accepted this reasoning.
Virginia amended its waiver statute in 1973 to replace prosecutorial discretion to waive with a hearing
procedure that may be initiated by either the prosecuting attorney-or the juvenile court judge. Va. -
Code Ann. § 16.1-176 (Supp. 4, 1974).

Virginia’s procedure compromises the integrity of the court. The court should assume a passive
stance, deciding in an impartial fashion only those questions necessary for resolution of the case
before it. Raising issues sua sponte is undesirable for it shifts the court from a passive to an active
role. The impartiality of the court’s resolution of an issue raised on its own motion is inherently
suspect. The court must be concerned with both the fact and the appearance of fairness and
impartiality. The court’s behavior will appear less than evenhanded to the Jjuvenile whose treatment as
a juvenile is first questioned by the juvenile court judge. Juvenile court judges should rule on waiver
but their judicial status should prevent their initiating the subject. '

A third approach to deciding jurisdiction over Juveniles is to prohibit waiver and thereby deny
discretion to both the juvenile court judge and the prosecuting attorney, as in New York. Some
objections to thgt approach are discussed in the commentary following Standard 1.2 C.
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2.1D. The juvenile court should initiate a hearing on waiver within [ten] court days of the
filing of the waiver motion or, if the juvenile seeks to suspend this requirement, within a
reasonable time thereafter.

Commentary

Standard 2.1 D. requires the juvenile court to begin a waiver hearing within [ten] court days
after the waiver motion is filed. Waiver of jurisdiction must be premised on the findings required by
Standard 2.2'A. based on evidence presented at an adversary hearing.

The United States Supreme Court approved a similar hearing requirement for the District of
Columbia in Kent v. United States, 383 U.S. 541.(1966). Kent confessed to involvement in the »
‘robbery-and-rape-of a District-of Columbiaresident. The juvenile court waived jurisdiction over him
without a hearing and without published reasons. After extensive but unsuccessful efforts to appeal
the waiver decision, Kent was convicted of robbery, but not rape. The judgment was affirmed by the
District of Columbia Court of Appeals. 343 F.2d 247 (D.C. Cir. 1964).

The Supreme Court disapproved waiver without a hearing:

[Clonsidering particularly that decision as to waiver of jurisdiction and transfer of the
matter to the District Court was potentially as important to petitioner as the difference
between five years’ confinement and a death sentence, we conclude that, as a condition to
a valid waiver order, petitioner was entitled to a hearing, ... and to a statement of reasons
for the juvenile court’s decision. We believe that this result is required by the statute read
in the context of constitutional principles relating to due Pprocess and the assistance of
counsel. 383 U.S. 541 at 557.

The sentence last quoted has plagued attempts to assess Kent’s significance. Is a waiver
hearing necessary because of “constitutional principles™ or because of the particular
District of Columbia statute? Does procedural due process require that a hearing precede
resolution?

The importance of the constitutional question should not be over-emphasized. Even if Kent
concerned only statutory construction, the arguments for a hearing on the waiver issue would remain
strong, given the potential prejudice to the juvenile in denying juvenile court jurisdiction without a
hearing and opportunity to object. Disposition by a court of a critically important motion without
hearing arguments or receiving evidence lacks fuindamental fairness. :

An adversary hearing is the best method for judicial resolution of the waiver issue. An’
overwhelming majority of state legislatures agree. For the minority view see, e.g., Ala. Code tit. 13, §
364 (1959) and Miss. Code Ann. § 43-21-31 (1972). Faced with similar statutory provisions (most of
which have now been redrafted), a number of state courts have found waiver hearings to be required
constitutionally. '

. The Supreme Court of Indiana held “in accordance with Kent” that the appellant had a right to
a full juvenile court hearing prior to waiver. Summers v. State, 230 N.E.2d 320, 325 (Ind. 1967).

“'Oregon’s highest court found “that the intent of the United States Supreme Court ... is that the due

process clause of the Constitution of the United States requires states to accord a hearing before a

.juvenile can be remanded to the adult criminal process.” Bouge v. Reed, 459 P.2d 869, 870 (Ore.

1969). See also In re Harris, 434 P2d 615 (Cal. 1967); Smith v. Commonwealth, 412 S.W.2d 256 (Ky.
1967); and Jefferson v. State, 442 S.W.2d 6 (Mo. 1969).
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Some courts have disagreed. The Supreme Court of Appeals of Virginia did so in Cradle v.
Peyton, 156 S.E.2d 874 (Va. 1967). However, most state courts have emphasized the constitutional
foundations of Kent. “Although our decision turned upon the language of the statute, we emphasized
the necessity that ‘the basic requirements of due process and fairness’ be satisfied in such
proceedings.” In re. Gault, 387 U.S. 1, 12 (1967).

One commentator has remarked that “[a]fter a careful reading of Kent and Gault, a question as to
the constitutional status of the holdings in the former case would seem pure rhetoric.” Schornhorst,
“The Waiver of Juvenile Court Jurisdiction: Kent Revisited,” 43 Ind. L.J. 583, 585 (1968). This
opinion is based on the significance of the waiver decision and the consequent need for procedural
safeguards, steps in analysis which “bristle with constitutional indicia.” 1d. at 586.

-~---—Standard-2«.—l—--D—.—eonformé—te—ﬁrevailing—-constitutiona] opinion regarding waiver hearings. If that
view is subsequently rejected as a matter of constitutional law, the policy reasons in support of a
hearing requirement remain strong.

2.1 E. The juvenile court should issue a written decision setting forth its findings and the
reasons therefor, including a statement of the evidence relied on in reaching the decision,
~-within-[ten] court days after conclusion of the waiver hearing,

Commentary

Standard 2.1 E. requires the juvenile court to issue a written decision on the waiver motion setting
forth its findings and the reasons therefor within [ten] court days after conclusion of the waiver
hearing.

Kent requires not only a heéring but also that the juvenile court state the reasons for its decision.
Kent v. United States, 383 U.S. 541, 557 (1966). Indiana’s highest court explicitly accorded both of
these holdings full constitutional authority in Summers v. State, 230 N.E.2d 320 (Ind. 1967).

Kent’s statement of reasons requirement has been adopted in a number of jurisdictions. The state -
courts, exercising their powers to promulgate rules of court, have been the prime movers. See, e.g.,
Ohio R. Juv. P. 30(E), Wash. Juv. Ct. R. 6.4, and Fla. Juv. R. 8 ]OO(c)

The importance of written decisions cannot be overstated. Written decisions discourage slipshod
decision making in the particular case and in the juvenile process generally. More care may be
exercised if the juvenile court judge realizes that decisions can be scrutinized. Statements of findings
and reasoning in particular cases may benefit other judges in similar proceedings. Written decisions
will narrow the range of questions on which reasonable judges may disagree and focus attention on
those quesnons. Reasoned elaboration of the law will be promoted

The argument for written decisions would remain strong even if the intellectual rigor of waiver
decisions was guaranteed and every reasonably disputable question was removed from the waiver
statute. The appearance of accountability created by explained decisions is beneficial to the juvenile
court. A decision unsupported by reasons or based on reasons unsupported by ev1dence appears
arbitrary, regardless of its actual character.
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2.1 F. No waiver notice should be given, no waiver motion should be accepted for filing, no
waiver hearing should be initiated, and no waiver decision should be issued relating to
any juvenile court petition after commencement of any adjudicatory hearing relating to

* any transaction or episode alleged in that petition.

" Commentary

Standard 2.1 F. prohibits consideration of waiver after adjudicatory proceedings have begun. Any
other approach would be incompatible with Breed v. Jones, 421 U.S. 519 (1975), which held that
Jeopardy attaches for purposes of double jeopardy when the juvenile court, as the trier of fact, begins
to hear evidence.

~~—Ajuvenile-court petition-was filed-against Gary Steven-Jones; thenseventeen; aileging that he had
committed acts which if committed by an adult would constitute robbery. The juvenile court, after
taking evidence from two prosecution witnesses and the juvenile, found that the allegations were true.
Three weeks later the juvenile court determined that Jones was unsuitable for treatment as a juvenile .
and waived jurisdiction. Jones was subsequently convicted in criminal court of armed robbery in the
first degree.

After a number of unsuccessful appeals from the waiver decision on double jeopardy grounds,
Jones persuaded the Circuit Court of Appeals for the Ninth Circuit that the double jeopardy clause
of the fifth amendment to the United States Constitution “is fully applicable to juvenile court
proceedings.” 497 F.2d 1160, 1165 (9th Cir. 1974). The Supreme Court granted certiorari to resolve
the contlict on that question among federal courts of appeals and state supreme courts.

With the exception of McKeiver v. Pennsylvania, 403 U.S. 528 (1971), which held that jury
trials are not required in juvenile court adjudicatory proceedings, the trend of recent Supreme Court
decisions on juvenile court issues has been to apply criminal court procedural protections to juvenile
court proceedings. Breed v. Jones is in line with that policy. On the applicability to juvenile court
proceedings of the double jeopardy clause, the Supreme Court concluded:

We believe it is simply too late in the day to conclude, as did the District Court

in this case, that a juvenile is not put in jeopardy at a proceeding whose object is
to determine whether he had committed acts that violate a criminal law and whose
potentiall consequences include both the stigma inherent in such a determination and
the deprivation of liberty for many years. Breed v. Jones, 421 U.S. at 529.

- Breed v. Jones laid to rest any remaining doubts as to the applicability of the
double jeopardy clause to juvenile court proceedings. It would appear that the Gault
decision, when read in conjunction with the Court’s subsequent decision in Benton
v. Maryland, 395 U.S. 784 (1969), which applied the double jeopardy clause of the
fifth amendment to state criminal proceedings, made Breed v. Jones inevitable.

Moquin v. State, 140 A.2d 914 (Md. 1958), epitomizes state court opinions concerning double
jeopardy claims raised by juveniles before Gault, Benton, and Breed v. Jones:

T ... [T]he rule of double jeopardy is applicable only when the first prosecution
involves a trial before a criminal court or at least a court empowered to impose
punishment by way of fine, imprisonment or otherwise as a deterrent to the
commission of crime. The question to be decided is whether the hearing before the

e i i L L .

23

88



Juvenile Court of Montgomery County subjected the defendant to the risk of these
penalties. We answer this question in the negative. 140 A.2d at 916.

The Maryland Court of Appeals focused on a rehabilitative rationale for the juvenile court, rather
than on the impact of an adjudication on the juvenile:

The juvenile act does not contemplate the punishment of children where they
are found to be delinquent. The act contemplates an attempt to correct and rehabi
litate.... -[W]hile the act recognizes that there will be cases where hospital care or
commitment to a juvenile training school or other institution may be necessary, this
is all directed to the rehabilitation of the child concemed rather than punishment for
any delmquent conduct. Id. at 916-17.

The pre-Breed state legls]atures were only slightly more willing to extend protection against double
jeopardy to juveniles than were the state courts. New Mexico’s provision, N.M. Stat. Ann. § 13-14-
25(1) (Supp. 3, 1973), which explicitly bars all other proceedings after an adjudlcatlon has begun, is
unique. Other states have not been quick to follow New Mexico’s lead.

‘The-Supreme Court of California-anticipated Breed v:Jones by explicitly recognizing the combined
effect of Benton and Gault in M. v. Superior Court, 482 P.2d 664 (Cal. 1971). Without dissent that
court held that the constitutional guarantee against double jeopardy prohibited multiple threats of
judgment in juvenile court proceedings. 1d. at 668.

The United States Court of Appeals for the Fifth Circuit, in a decision quoted by the Supreme
Court in Breed v. Jones, also anticipated Breed. In Fain v. Duff, 488 F2d 218 (5th Cir. 1973), Fain,
arrested for rape in Florida, was indicted in criminal court after a juvenile court had adjudicated him
delinquent on the basis of the alleged rape. Before criminal trial, Fain sought and obtained a writ of
habeas corpus in federal court, claiming that the indictment placed him twice in jeopardy. The state
appealed. :

Judge Morgan, speaking for the majority, rejected the notion that there is no jeopardy in a court
seeking to rehabilitate: :

Fain’s commitment ... resulted from his having been found delinquent. And his
being found delinquent resulted from his having violated a criminal law.... Thus a
violation of the criminal law many directly result in incarceration. Thls is a classic
example of jeopardy. 1d. at 225.

Standard 2.1 F. accepts the reasoning of Breed v. Jones. The threat of a Juvemle court adjudication
constitutes jeopardy. The juvenile court judge should not consider waiver of jurisdiction after an
adjudicatory hearing has begun.
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STANDARD 2.2 NECESSARY FINDINGS

2.2 A. The juvenile court should waive its jurisdiction only upon finding:
1. that probable cause exists to believe that the juvenile has committed the class
one or class two juvenile offense alleged in the petition; and
2. that by clear and convincing evidence the Juvemle is not a proper person to be
handled by the juvenile court.

’ Coxﬁ'mentary

Standard 2.2 A. establishes a two-part test for waiver of juveniles to the criminal court. The juvenile
court must find that probable cause exists to believe that the juvenile committed a class one or class
‘two juvenile offernise and, by clear and conviricing evidence; that the j juvenile isnot a proper person for
juvenile court handling. The required findings are discussed in the commentary following Standards

22B.and2.2C.

2.2 B. A finding of probable cause to believe that a juvenile has committed a class one or class
two juvenile offense should be based solely on evidence admnssnble in ‘an adjudicatory
hearing of the juvenile court.

Coﬁnméntary

Standard 2.2 A. requires a probable cause finding as a necessary precondition of waiver. Probable
cause is a condition for waiver in eighteen of the thirty-six jurisdictions which have waiver statutes.
See, e.g., Me. Rev. Stat. Ann. tit. 15, § 2611(3) (1964), N.C. Gen. Stat. § 7A-280 (1969), and Tex.
Family Code § 54.02(f) (1973). The presumption in favor of juvenile court jurisdiction should be
overcome only in extreme cases. A juvenile against whom probable cause cannot be found should
not be considered an extreme case. A probable cause finding should be a necessary, but not the sole,
condition for waiver. :

The juvenile court could assume the prosecutor’s factual allegations, leaving open only the question
of whether a juvenile is a proper person for juvenile court handling. Such a procedure would lead to
wasted effort. Inquiry into whether a juvenile is a proper person for juvenile court handling must be
careful and thorough to be meaningful. That inquiry is useless if lack of probable cause will bar any
subsequent proceeding, whether criminal or juvenile. Judicial economy is an important objective.
Probable cause is likely to be a factor in waiver proceedings in all Juvemle court, regardless of the
applicable statutory provisions.

Requiring a probable cause finding at the waiver hearing encourages reliable factual allegations by
the prosecutor. A prosecutorial tactic for overreaching the juvenile in plea bargaining is to threaten
treatment as an adult. That threat can be particularly effective when the prosecutor can inflate the
potential criminal charge without jeopardizing the case for waiver. Forcmg the juvenile to bargain
under such circumstances is unfair.

The juvenile court must find probable cause to believe that the juvenile’s alleged conduct
constitutes a class one or class two juvenile offense. The term “class one juvenile offense” is defined
in the Juvenile Delinquency and Sanctions volume as those criminal offenses for which the maximum
sentence for adults would be death or imprisonment for life or a term in excess of twenty years. A
“class two juvenile offense” would be punishable for adults by lmpnsonment for more than five but
no more than twenty years. Fourteen of the states which permit waiver bar surrender of jurisdiction
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over conduct amounting only to misdemeanor. See, e.g., Fla. Stat. Ann. § 39.02(6)(a) (Supp. 1A,
1973), N.H. Rev. Stat. Ann. § 169:21-a (Supp. 2, 1973), Ohio Rev. Code § 2151.26(A) (Supp. 21,
1973), and Utah Code Ann. § 55-10-86 (1973).

Juveniles should be waived to the criminal court only when serious felonies are alleged. Offenses
which the legislature had elected to punish with the severe penalties attached to class one or class
two juvenile offenses should include such serious felonies. Allegations of lesser criminal acts should
be insufficient to overcome the presumption in favor of juvenile court jurisdiction. The class one
or class two juvenile offeiise requirement limits the prosecutor’s ability to inflate a misdemeanor
or minor felony into a major felony to support a waiver motion. In such a situation, the court could
find probable cause to believe that the juvenile committed the conduct alleged but that such conduct
did not constitute a class one or class two juvenile offense. The juvenile court could thereby limit
prosecutorial manipulation of its jurisdiction.

The probable cause determination must be based on evidence admissible in juvenile court
adjudicatory hearings. Evidence which could not be the basis for an adjudication should not be
the basis for waiver. Concern for judicial economy compels that requirement. Probable cause
determinations based on evidence not otherwise admissible in juvenile court adjudicatory proceedings
(orin the criminal court where evidence standards will be at least as strict) will inevitably result in
wasted effort. Standard 2.2 D. permits use of probable cause determinations in waiver proceedings
in other juvenile court proceedings. The possibility of multiple use of the waiver probable cause
finding necessarily requires that the finding be based on evidence that the Jjuvenile court can otherwise
properly consider. ‘

2.2 C. Afinding that a juvenile is not a proper person to be handled by the juvenile court must
include determinations, by clear and convincing evidence; of:

1. the seriousness of the alleged class one or class two juvenile offense;

2. aprior record of adjudicated delinquency involving the infliction or threat of
significant bodily injury, if the juvenile is alleged to have committed 2 class two
Juvenile offense;

3. the likely inefficacy of the dispositions available to the juvenile court as
demonstrated by previous dispositions of the juvenile; and

4. the appropriateness of the services and dispositional alternatives available in the
criminal justice system for dealing with the juvenile’s problems, and whether
they are, in fact, available. :

Expert opinion should be considered in assessing the likely efficacy of the dispositions
available to the juvenile court. A finding that a juvenile is not a proper person to

be handled by the juvenile court should be based solely on evidence admissible in

a disposition hearing of the juvenile court, and should be in writing, as provided in
Standard 2.1 E. :

Commentary

The juvenile court should waive jurisdiction only over extraordinary juveniles in extraordinary
factual circumstances. Standard 2.2 C. defines those circumstances. Waiver is appropriate only
when the juvenile is accused of a serious class one or class two juvenile offense, has demonstrated
a propensity for violent acts against other persons and, on the basis of personal background, appears
unlikely to benefit from any disposition available to the juvenile court. The court’s finding that the
juvenile is not a proper person to be handled by the juvenile court should be set forth in a written
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decision stating the reasons for that conclusion, including the evidence on which it relied, as required
in Standard 2.1 E.

Although certain rehabilitative functions are appropriate to the juvenile justice system, existing
research suggests a skeptical view of the system’s ability to rehabilitate troubled and troublesome
juveniles. From the perspective that coercive state intervention in children’s lives should be infrequent
and limited, the juvenile court has one unarguable advantage; a person subject to the juvenile court is
not, unless waived, subject to the harsher penalties of criminal court.

The presumption of Standard 2.2 C., that juveniles should be handled by the juvenile court, accords
both with a noninterventionist philosophy and with the conviction that the juvenile court plays a
constructive role in the lives of all or some of the juveniles who come within its jurisdiction. The

“~requirementsof Standard 2.2 C. must be met before that presumption can be overcome.

Standards 2.2 A. and 2.2 C. speak of juveniles who are not “proper persons to be handled by the
Jjuvenile court.” A more frequently used concept, premised on a rehabilitative juvenile court rationale, -
is the juvenile who is not “amenable to treatment.” The findings required by Standard 2.2 C. are
appropriate regardless of whether or not a rehabilitative view is taken of the Jjuvenile courts.

Twenty-fourd of the thirty-six jurisdictions that have waiver statutes require a waiver finding that
the juvenile is not amenable to treatment. However, nonamenability is not the most widely adopted
statutory justification for waiver of juvenile court jurisdiction. Twenty-seven states’ statutes. establish
the “public interest” as a basis for waiver. '

Standard 2.2 C. rejects the public interest as a justification for waiver. The presumption in favor of
Juvenile court jurisdiction requires that the juvenile “deserve” waiver. Waiver must be justified on the
basis of the juvenile and his or her actions and personal history. A “public interest” basis for waiver
looks to something external to the juvenile. To the extent that the public interest means political
considerations, these standards reject such considerations as a proper element in the decision to waive
Jurisdiction over a specific juvenile. Such factors may be proper considerations for the prosecuting
attorney to weigh in deciding whether to seek waiver. They are inappropriate to the waiver decision
itself.

Some statutes authorize consideration of general deterrence in waiver proceedings. Montana
permits waiver when “the seriousness of the offense and the protection of the community requires
treatment of the youth beyond that afforded by juvenile facilities.” Mont. Rev. Codes Ann. § 10-
2229(d) (Supp. 1 Part 2, 1974). Several states combine considerations of general deterrence with the
child’s interest. Utah approves waiver when “it would be contrary to the best interests of the child or
of the public to retain jurisdiction.” Utah Code Ann. § 55-10-86 (1973).

A waiver system premised solely on general deterrence would probably be unconstitutional.
The state does not possess authority to use individuals as symbols without regard to individual
responsibility. A waiver scheme premised solely on general deterrence would refer some individuals
to the criminal court arbitrarily without concern for the facts of specific cases and would probably
constitute a denial of due process and equal protection. No state is likely to establish such-a scheme,
but the arguments against consideration of general deterrence in juvenile court, even as only
one element of the waiver decision, are equally applicable. The court’s mission is the successful
maturation, and in some cases reintegration into the community, of troubled juveniles. Considerations
of general deterrence are inappropriate to waiver proceedings.
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Some waiver tests are premised on specific deterrence and community security. Some public
interest provisions focus on deterrence of the particular individual before the juvenile court. In
Connecticut, waiver is possible if “the safety of the community requires that the child continue
under restraint for a period extending beyond his majority.” Conn. Gen. Stat. Ann, § 17-60a (Supp.
10, 1974). Ohio allows waiver when “[t]he safety of the community may require that he be placed
under legal restraint ... for the period extending beyond his majority.” Ohio Rev. Code Ann. §
2151.26(A)(3)(b) (Supp. 1973) (empbhasis added).

Considerations of specific deterrence and community security are implicit in Standard 2.2 C. The
“not a proper person” test is designed to identify juveniles who are genuine threats to community
safety as evidenced by the seriousness of the present criminal charge, their past violent acts, and
their unsuccessful past experience with the juvenile justice system. Standard 2.2 C. will not authorize
“—waiver-over-all-persons-asto whom a persuasive specific deterrence argument could be made. That is
a cost that Standard 2.2 C. (and the existence of the juvenile court) evidences willingness to accept.

A judgment that treatment as a juvenile is improper is necessarily subjective. Any subjective
decision creates an opportunity for abuse. Juvenile court judges might waive jurisdiction while
speaking in terms of nonamenability or not a proper person but thinking of the public interest,

- general deterrence, or some otherinappropriate justification. Limited research on waiver suggests
this potential for abuse. Surveys in Wisconsin and Ohio show that a desire to consolidate the trials of
juvenile and adult co-offenders often leads to waiver. See Note, “Waiver of Jurisdiction in Wisconsin
Juvenile Courts,” 1968 Wis. L. Rev. 551, 553 (1968); Note, ““Waiver of Jurisdiction in Juvenile
Courts,” 30 Ohio St. L. J. 132, 137 (1969). The United States Children’s Bureau’s Survey of Juvenile
Courts and Probation Services (1966) corroborates this finding. Administrative convenience is not an
acceptable justification for waiver. That juvenile court judges occasionally accept it demonstrates the
opportunities for abuse in waiver decisions.

Subsections 1., 2., and 3. of Standard 2.2 C. contain the specific determinations on which a finding
that a juvenile is not a proper person for juvenile court handling must be based. Specific required
determinations lessen the likelihood that a juvenile will be waived for public interest, general
deterrence, or other inappropriate reasons. Subsection 1. requires that the juvenile be charged with a
“serious” class one or class two juvenile offense. In most cases, the probable cause finding required
by Standard 2.2 B. will also suffice for 2.2 C. 1. Class one and class two Jjuvenile offenses are defined
by the maximum sanctions that may be imposed. Most offenses likely to fall within the categories,
such as murder, rape, and armed robbery, will be “serious.” Occasionally anomalies will exist.

The juvenile court judge should have power to assess the seriousness of the criminal act alleged.
If possession of a small quantity of cannabis, or simple theft, is punishable within a jurisdiction by
a possible life sentence, the judge should have authority to decide for purposes of waiver that the
criminal act alleged is not “serious.”

Subsection C.2. requires that the juvenile have been previously adjudicated on charges of . .
threatening or inflicting serious bodily injury if the juvenile is alleged to have committed a class two
Juvenile offense. The presumption in favor of juvenile court jurisdiction is strong. Only juveniles who
pose genuine threats to community safety should be waived and exposed to the greater sanctions of
the criminal court. A prior record of violent acts is evidence of that threat. Prior records of property
offenses, minor violent offenses, or alleged but unproven serious violent offenses do not evidence that
threat, However, it should be noted that an adjudication involving a serious violent offense by itself
does not warrant waiver. As originally drafted, the standards permitted waiver only if the juvenile was
alleged to have committed a class one juvenile offense. When revised to include class two offenses,
the requirement of a finding of a prior record was eliminated for class one offenses.

e i i e e e ‘ . .. . - - . . N N .
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The requirements of subsection 2. probably conform to most present practices. Inconclusive but
revealing studies of the Metropolitan Nashville Juvenile Court and Houston’s juvenile courts suggest
as much. In the Nashville sample, every juvenile remanded to criminal court over a seventeen-month
period had appeared in juvenile court at least once before; forty-three of forty-nine had previously
been committed. See Note, “Problem of Age and Jurisdiction in the Juvenile Court,” 19 Vand. L.
Rev. 833, 854 (1966). In Houston the juvenile courts considered the waiver of eighteen juveniles
over a six-month period. Distributed among those eighteen were twenty-one charges: ten of murder
and assault to murder, three of rape, and eight of robbery by firearms. Hays and Solway, “The Role
of Psychological Evaluation in Certification of Juveniles for Trial as Adults." 9 Houston L. Rev. 709,
710 (1972).

Subsectlon C. 3. requires the juvenile court judge to consider evéry available dispositional

---——alternative-and the likelihood that the-juvenile-will-not-benefit from-each-This analysis should include

detailed consideration of the juvenile’s previous exposure to juvenile justice programs.
P p ] J progr

In Hazel v. United States, 404 F.2d 1275 (D.C. Cir. 1968), a United States Court of Appeals
considered the validity of an order, supported by a bare finding of nonamenability, that waived
juvenile court jurisdiction. The case was decided on the juvenile court judge’s failure to obtain an
adequate release by the juvenile of his right to a waiver hearing. The court of appeals nevertheless
devoted considerable attention to the sufficiency of the waiver findings. Chief Judge Bazelon wrote:

The Juvenile Court did not indicate what strategy might offer hope to rehabilitate
the appellant, nor what facilities would be necessary to pursue such a strategy
nor what efforts had been made to explore the availability of such facilities. The
unelaborated conclusion that “facilities currently available to the Juvenile Court”
offered no promise of rehabilitation thus telescoped together the several distinct
stages of this critical inquiry. Id. at 1280,

Faced with a suspicious waiver order, the juvenile court was warned not to “abandon its statutory
duty to help the young offender.” 1d. at 1282. The court of appeals required that an examination of all
dispositional alternatives precede any finding of nonamenability. “[I]t is only after all rehabilitative '
possibilities have been canvassed that a decision to waive jurisdiction to the District Court is ever
proper.” 1d.

- The Haziel requirements ensure a thorough, particularized study of the juvenile’s situation and
discourage cursory consideration of dispositional altematives. Subsection C. 3. seeks to achieve the
same ends. Recurrent examination of dispositional alternatives may focus attention on the juvenile
court’s facilities and contribute to their i improvement. “Perhaps it is only by searching for what we
need but do not have that future i xmprovements in knowledge and resources can be hoped for.” Id. at
1280.

Standard 2.2 C. encourages consideration of expert opinion in assessing the hkely efficacy of the
dispositions available to the juvenile court.

The court may find that a juvenile is not a proper person for juvenile court handling only on the
basis of clear and convincing evidence. This provision is a compromise between the widely used
standard of proof of the justification for waiver by a preponderance of the evidence and the beyond-a-
reasonable-doubt standard required in juvenile adjudications.
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‘Use of the standard constitutionally required in juvenile court adjudicatory hearings would unduly
restrict the juvenile court’s power to waive jurisdiction. Determinations that a juvenile is not a
“proper person” are exercises in judgment of the sort never entirely free from reasonable doubt. A
lesser standard, which nonetheless requires a thorough demonstration of the need for waiver-which a
mere preponderance test does not-is appropriate. For this reason, the standard of proof by clear and
convincing evidence has been chosen.

The findings required by Standard 2.2 C. must be based on evidence admissible in a juvenile
court dispositional hearing. Evidence that cannot properly be considered by the juvenile court at a
dispositional hearing following an adjudication is no more credible or worthy of consideration in the
context of waiver.

- “Afinding that ajuvenileis ot a proper person for juvenile court handling must include all

four determinations required by Standard 2.2 C. Only extraordinary juveniles in extraordinary
circumstances should be waived. If any of the required determinations cannot be made on the basis of
clear and convincing evidence, the juvenile should not be waived. Standard 2.2 C. permits but does
‘not require waiver. The juvenile need not be waived even if the juvenile court judge decides that all
four determinations have been demonstrated by clear and convincing evidence.

2.2 D. Afinding of probable cause to believe that a juvenile has committed a class one or class
‘two juvenile offense may be substituted for a probable cause determination relating
to that offense (or a lesser included offense) required in any subsequent juvenile court
proceeding. Such a finding should not be substituted for any finding of probable caunse
required in any subsequent criminal proceeding.

Commentary

Standard 2.2 D. bars substitution of the waiver hearing’s finding of probable cause for any similar
finding required in any subsequent criminal proceeding. The bar does not apply to subsequent
juvenile court proceedings. o

Many jurisdictions have limited provisions for discovery in criminal proceedings. In the words of
Judge Weinstein, a preliminary hearing constitutes “the most valuable discovery technique available”
to the criminal defendant. United States ex rel. Wheeler v. Flood, 269 F. Supp. 194, 198 (E.D.N.Y.
1967). Depriving the person waived from juvenile court jurisdiction of this opportunity to learn the

‘nature of the evidence gathered is unfair and possibly unconstitutional. The juvenile will often have

stipulated the existence of probable cause at the waiver hearing and focused on the issue of being a
proper person for juvenile court handling.

The juvenile court situation is different. Principles of economy favor consolidation of Judicial
function. The court, the juvenile, the prosecuting attorney, and the issues are the same in probable
cause determinations in the context of waiver and in other juvenile court contexts. Neither the
juvenile court nor the juvenile should be required to go through the same motions a second time.
Breed v. Jones, 421 U.S. 519 (1975), does not require otherwise.
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STANDARD 2.3 THE HEARING

2.3 A. The juvenile should be represented by counsel at the waiver hearing. The clerk of the
juvenile court should give written notice to the juvenile, multilingual if appropriate, of
this requirement at least [five] court days before commencement of the waiver hearing.

Commentary

requirement, multnlmgual if appropriate, must be given to the juvenile at least [five] court days before
the waiver hearing begins. 4

" Kent v. United Statés, 383 US.5417(1966), acknowledges the constitutional significarice of the

right to counsel in waiver proceedings: “The right to representation by counsel is not a formality. It is
not a grudging gesture to a ritualistic requirement. It is of the essence of justice.” Id. at 561. This right
has been widely acknowledged. See, e.g., Alaska R. Juv. P. 3(c) and 15(a); Steinhauser v. State, 206
S.2d 25 (Fla. 1967); and N.D. Cent. Code § 27-20-26 (1974).

“This standard rejects, for the juvenile court, the Supréme Court’s decision in Faretta v. California,
422 1.S. 806 (1975). Faretta affirms the constitutional right of an adult criminal defendant to
represent him- or herself without benefit of counsel.

Some, perhaps all, juveniles may be legally incapable of a knowing and intelligent waiver of the
right to counsel. The thirteen-year-old is unlikely to have sufficient maturity and perspective. The
seventeen-year-old may. Any method of determining which juveniles are capable of an intelligent
and knowing waiver of the right to counsel will inevitably etr on occasion. Rather than accept the
inevitable error, Standard 2.3 A. imposes counsel on the hypothetical juvenile who rejects the right to
counsel.

A fundamental premise of this volume is that juveniles are different from adults in material
respects. Being a juvenile should seldom justify reduced procedural protections. That state does
justify the imposition of a protection which should in most cases benefit the juvenile.

2.3 B. The juvenile court should appoint counsel to represent any juvemle unable to afford
" representation by counsel at the waiver hearing. The clerk of the juvenile court should

give written notice to the juvenile, multilingual if appropriate, of this right at least [five]
court days before commencement of the waiver hearing.

Commentary

Standard 2.3 B. requires appointment of counsel to represent juveniles unable to afford
representanon at the waiver hearing. ’

Since In re Gault, 387 U.S. 1 (1967), juveniles unaxguably have a constitutional nght to counsel,

including appointed counsel when necessary, in any juvenile court adjudicatory hearing.

A similar constitutional right to counsel must exist for waiver hearings. An adverse decision results
in denial of juvenile court handling and its limited sanctions, and in prosecution, conviction, and
punishment as an adult. The need for procedural protection in waiver proceedings was recognized
before Kent v. United States, 383 U.S. 541 (1966), and the Gault opinions were issued. In Black
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v. United States, the United States Court of Appeals for the District of Columbia observed that the
need for the assistance of counsel, while substantial in delinquency hearings, “is even greater in the
adjudication of waiver since it contemplates the imposition of criminal sanctions.” 355 F.2d 104, 106
(D.C. Cir. 1965). Also see Kemplen v. Maryland, 428 F.2d 169, 173-75 (4th Cir. 1970).

The propriety of notification of the right to counsel is indisputable. Gault requires such notice in
juvenile adjudications, 387 U.S. at 41, and Kemplen explicitly extended the requirements to waiver
hearings. 428 F.2d at 175.

2.3 C. The juvenile court should pay the reasonable fees and expenses of an expert witness for
the juvenile if the juvenile desires, but is unable to afford, the services of such an expert
witness at the waiver hearing, unless the presiding officer determines that the expert

——witness-is not-necessary,- - - Coo e

Commentary

Standard 2.3 C. reﬁuires the juvenile court to pay the reasonable costs and expenses of an expert
witness for the juvenile in cases of indigency, unless the court exercises its discretion to rule that no
need appears for such testimony.

Standard 2.2 C. 3. requires the waiver judge to consider the likely efficacy of available juvenile
court dispositions in deciding whether a juvenile is a proper person for juvenile court handling.
Standard 2.2 C. also requires the juvenile court judge to consider expert opinion in considering
the 2.2 C. 3. finding. The juvenile should receive benefit of the testimony of experts chosen by the
defense, even when the juvenile cannot afford the expert’s fees and expenses.

Wealth should not determine the quality of a juvenile’s opposition to waiver. Justice Black
eloquently affirmed the necessity of “providing equal justice for poor and rich ... alike” in the
majority opinion in Griffin v. Illinois, 351 U.S. 12 (1 956). Griffin involved indigent criminal
defendant who were denied free transcripts for use in appellate proceedings:

Surely no one could contend that either a State or the Federal Government could
constitutionally provide that defendants unable to pay court costs in advance should
be denied the right to plead not guilty or to defend themselves in court. Such a law
would make the constitutional promise of a fair trial a worthless thing. Notice,
the right to be heard, and the right to counsel would under such circumstances be
meaningless promises to the poor. In criminal trials a State can no more discriminate
on account of poverty than on account of religion, race or color. Id. at 16-17.

In Jacobs v. United States, 320 F.2d 571 (4th Cir. 1965), citing Griffin, the fourth circuit extended
-this guarantee to include court appointment of a psychiatrist to testify on defendant’s competency to
stand trial. In 1969 the seventh circuit extended Griffin to juvenile adjudications. Reed v. Duter, 416
F.2d 744 (7th Cir. 1969). Given Jacobs and Reed, the requirement that the state pay the costs of an
expert witness in waiver proceedings is consistent with current constitutional precepts.
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23D. The juveliile should have access to all evidence available to the juvenile court which
could be used either to support or contest the waiver motion.

Commentary

Standard 2.3 D. grants the juvenile access to all evidence available to the juvenile court that could
be used to support or contest the waiver motion.

Justice Fortas in Kent v. United States, 383 U.S. 541 (1966), asserted a District of Columbia
juvenile’s right to access through his attorney to all information in the hands of the juvenile court:

With respect to access by the child’s counsel to the social records of the child, we
© Tdeem it obvious that since these are to be considered by the juvenile court in making its
decision to waive, they must be made available to the child’s counsel. 383 U.S. at 562.

An eminent scholar soon responded, criticizing this holding as a “shortcoming.” Paulsen,
“Kent v. United States: The Constitutional Context of Juvenile Cases,” 1966 Sup. Ct. Rev. 167,
179-81. Paulsen argued that the Supreme Court underestimated the importance of juvenile court
confidentiality, fearing that full disclosure of social records would “touch off an uproar among social
workers.” He noted:

There is a footnote referring to the fact that Kent’s lawyer had, in fact, seen the
confidential material at a stage in the proceedings after the waiver decision. In
that footnote, Mr. Justice Fortas quipped: “Perhaps the point of it is that it again
illustrates the maxim that while nondisclosure may contribute to the comfort of the
staff, disclosure does not cause the heavens to fall.” To which many experienced
probation officers would respond: “Not right away perhaps.” Id. at 179-80.

Paulsen feared that the disclosure requirement would dry up one of the juvenile court’s principal
sources of information:

To get information, especially of an intimate sort, the social investigator must
be able to give firm assurances of confidentiality; if people generally learn that
supplying information will bring them to court or plunge them into a neighborhood
feud, they will no longer share their knowledge and impressions; information
destructive of the youngster’s chances at rehabilitation may leak back to him. Id. at
180. : ' ' '

The decade since Kent has seen no revolt by Jjuvenile court personnel in the District of Columbia
or nationwide. Social workers have adjusted well to Kent’s imposition on the confidentiality of their
reports. Paulsen underestimated the ability of juvenile court personnel to adjust to full disclosure
in the waiver setting. That demonstrated ability is a persuasive argument for Kent’s disclosure
requirements. : : S

2.3E. The prosecuting attorney should bear the burden of proving that probable cause exists
to believe that the juvenile has committed a class one or class two juvenile offense and

that the juvenile is not a proper person to be handled by the juvenile court.

2.3 F. The juvenile may contest the waiver motion by challenging, or producing evidence
tending to challenge, the evidence of the prosecuting attorney.
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2.3 G. The juvenile may examine any person who prepared any report concerning the juvenile
which is presented at the waiver hearing.

. 23H. All evidence presented at the waiver hearing should be under oath and subject to cross-.

examination.

Commentary

Standard 2.3 E. through H. establishes requirements for the conduct of the waiver hearing. The
waiver hearing will determine whether a juvenile is denied juvenile court handling or is exposed
to the practices and punishments of the criminal court. A decision of that magnitude should be
considered on the basis of a fully adversary hearing in which the state must establish the propriety of
the resultthat it urges. The prosecutor should bear the burden of proof and the risk of nonpersuasion.
The juvenile should be able to contest prosecution evidence; cross-examine prosecution witnesses,
including persons who prepare reports which the prosecution introduces in support of waiver;
and present original evidence in opposition to waiver. On the right to compulsory process, see
Dispositional Procedures Standard 6.2, Juvenile Records and Information Systems Standard 5.7 B.,
and Pretrial Court Proceedings Standard 1.5 F.

231 The juvenile may remain silent at the waiver hearing. No admission by the juvenile
during the waiver hearing should be admissible to establish guilt or to impeach
testimony in any subsequent proceeding, except a perjury proceeding.

Commentary

Standard 2.3 1. establishes a right to silence in waiver hearings. The juvenile’s right to silence
at the waiver hearing should be axiomatic. The Supreme Court recognized this right in juvenile
adjudications in In re Gault, 387 U.S. 1 (1967), and in criminal prosecutions in Malloy v. Hogan, 378
U.S. 1(1964). The protection against self-incrimination available in the juvenile and criminal courts
should apply to the hearing which serves as the bridge between them.

Standard 2.3 1. also gives the juvenilé power to bar the introduction in any subsequent criminal trial
or other proceeding, except for perjury, of admissions made during the waiver hearing.

Twenty states offer similar evidentiary protection to juveniles opposing waiver. These statutes fall
into three general categories. Some, like Va. Code Ann. § 16.1-176(b) (Supp. 4, 1974) and Wyo. Stat.
Ann. § 14- 115.38 (Supp. 5, 1973), appear as part of the statute authorizing waiver and apply solely
to that process. Others, like Ala. Code tit. 13, § 377 (1959) and Ore. Rev. Stat. § 419.567(3) (1974),
apply to-all juvenile court proceedings, including waiver hearings. Still others seem to pertain to
waiver, but ambiguous drafting (resuiting, perhaps, from a preoccupation with admissions at other
juvenile court hearings) clouds the issue: See, e.g., Mass. Ann. Laws ch. 119, § 60 (Supp. 18, 1974)
and Mich. Comp. Laws Ann. § 712A.23 ( 1969) A statute specifically applicable to-admission at the
waiver hearmg is preferable.

Such statutes encourage candor at the waiver hearing. A better-informed waiver decision should

result. The juvenile need not fear that an admission of misconduct-contrition evidencing that the -

juvenile is a proper person for juvenile court handhng-wm lead to a criminal conviction if the juvenile
court elects to waive jurisdiction.
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Justice Harlan offered similar reasoning in an analogous situation in Simmons 'v. United States, 390
U.S. 377 (1968). One co-defendant admitted ownership of a suitcase in order to establish standing to
suppress evidence found in the suitcase; at trial this admission was used against him. The defendant
claimed that such use had a chilling effect on his right to challenge the introduction of evidence
unconstitutionally seized.

“The Supreme Court agreed:

[T]here will be a deterrent effect in those ... cases in which it cannot be estimated
with confidence whether the motion will succeed. Since search-and-seizure claims
depend heavily upon their individual facts, and since the law of search and seizure is
in a state of flux, the incidence of such marginal cases cannot be said to be negligible.

AR e e e

The Simmons opinion observes that, in marginal suppression cases “a defendant with a substantial
claim for the exclusion of evidence may conclude that the admission of the evidence, together
with the Government’s proof linking it to him, is preferable to risking the admission of his own
testimony connecting himself with the seized evidence.” Id. at 393. Most waiver cases are marginal.

" The juvenile with an argument against waiver based in part on inferences from an admission of

misconduct might accept a criminal trial after token opposition to waiver rather than risk use of
such an admission at a criminal trial. Standard 2.3 E. avoids this dilemma for the juvenile. Use of
admissions during the waiver process in subsequent criminal proceedings is prohibited.

The 2.3 1. restriction does not apply to subsequent juvenile proceedings. Similarly, Standard 2.2 D.
permits subsequent use in the juvenile court of the waiver hearing’s probable cause determination.

The primary reason for permitting later juvenile court use of admissions at the waiver hearing
is judicial economy. Otherwise, a juvenile could admit (or the court could find probable cause to
believe) occurrence of a class one juvenile offense but assert innocence at a juvenile court probable
cause or adjudicatory hearing. The court, the juvenile, the prosecutor, and defense counsel would have
to consider probable cause de novo or try a question that all believe has previously been resolved.

Standard 2.3 1.’s evidentiary bar is broad. Admissions made during the waiver hearing may not be
used either to establish guilt or to impeach testimony.

Standard 2.3 1. .rejects the distinction in Harris v. New York, 401 U.S. 222 (1971), between
inadmissible use of the defendant’s statements to establish guilt (because obtained without proper
Miranda warnings) and admissible use to attack the credibility of the defendant’s testimony in his or

“her own behalf.

2.3J. The juvenile may disqualify the presiding officer at the waiver hearing from presiding
at any subsequent criminal trial or juvenile court adjudicatory hearing relating to any
transaction or episode alleged in the petition initiating juvenile court proceedings.

Commentary

Standard 2.3 J. permits the juvenile to disqualify the judge who presided at the waiver hearing from
presiding at a subsequent juvenile court adjudication or criminal trial.
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The waiver judge hears evidence that would be inadmissible in an adjudicétory hearing or a
trial. The likelihood that the juvenile will perceive impropriety is great. Standard 2.3 J, permits any
juvenile who senses such a disadvantage to demand a different judge at the adjudicatory proceeding.

Similar provisions appear at § 31 (i) of the “Legislative Guide for Drafting Family and Juvenile
Court Acts™ prepared by the United States Children’s Bureau and at § 34(E) of the Uniform Juvenile
Court Act. The notes of the National Conference of Commissioners on Uniform Laws appended to
subsection (E) offer this rationale:

On a hearing to transfer, the judge of necessity must hear and consider matters
relating adversely to the child which would be inadmissible in a hearing on the
merits of the petition. Hence, the need for avoiding their prejudicial effect by

~ “requiring over objection that another judge hear the charges made in the petition or
in the criminal court if the case is transferred.

The commissioners emphasize the danger of actual prejudice to the juvenile.
This danger is less persuasive an argument for disqualification than is the certainty
of apparent prejudice. No matter how fair the waiver judge may be in subsequent
proceedings, an impression of unfairness will exist.

STANDARD 2.4 APPEAL

2.4A. The juvenile or the prosecuting attorney miay file an appeal of the waiver decision with
the court authorized to hear appeals from final judgments of the juvenile court within
[seven] court days of the decision of the juvenile court.

Commentary

The nght to appeal provided by Standard 2.4 A. must be exercised within [seven] court days
after the waiver decision. The alternative-review only after entry of a final order in either criminal
or juvenile court-appears to be the majority rule. Few statutes address the issue. State courts have
disagreed sharply. Appeals and Collateral Review Standard 2.2 C. 2. e. expressly authorizes appeal of
the waiver decision.

The Ieading exponent of the majority rule is People v. Jiles, 251 N.E.2d 529 (111, 1969). The
Supreme Court of lllinois refused a petition for immediate review of waiver, citing standard
arguments against interlocutory appeals:

To permit interlocutory review of such an order would obviously delay the
prosecution of any proceeding in either the juvenile or the criminal division, with
the result that the prospect of a just disposition would be jeopardized. In either
proceeding the primary issue is the ascertainment of the innocence or guilt of the
person charged. To permit interlocutory review would subordinate that primary issue
and defer its consideration....Id. at 531.

Similar decisions include Brekke v. People, 233 Cal.App. 2d 196, 43 Cal. Rptr. 553
(1965), and In re T.J.H., 479 S.W.2d 433 (Mo. 1972).

The supreme courts of Oregon, Tennessee, and Hawaii have approved interlocutory appeal from
waiver decisions. State v. Little, 407 P.2d 627(Ore. 1965); In re Houston, 428 S.W.2d 303 (Tenn.
1968); and In re Doe 1, 444 P.2d 459 (Hawaii 1968).
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The principal advantage of immediate appeal is avoidance of the reconstructed waiver hearing, the
proceeding necessary when an appellate court finds a defect in the original waiver hearing after the
person waived is, because of the time consumed by the criminal trial, beyond the age jurisdiction of
the juvenile court. The appellate court which upholds a waiver appeal must either free the improperly
waived individual-because neither juvenile nor criminal court has jurisdiction-or reconstruct
the waiver process to determine if a hearing free from error would have resulted in waiver. The
reconstructed hearing must attempt to imagine the juvenile as he or she was at the time of the original
hearing.

The experience of Morris Kent illustrates the problems that arise when interlocutory appeal
from waiver decision is not possible. Kent was apprehended at age sixteen on September 5, 1961.
Waived to criminal court seven days later, he sought immediate appellate review. He appealed to
the municipal court of appeals, then the highest local court in the District of Columbia. He sought a
writ of habeas corpus in United States District Court. The district court dismissed the application for
the writ on September 19, 1961, and rejected the appeal on April 13, 1962. In re Kent, 179 A.2d 727
(1962). On January 22, 1963, the court of appeals for the District of Columbia held that 2 metion to
dismiss Kent’s criminal indictment was the proper vehicle for challenging the waiver decision and
that denial of such a motion was reviewable only after conviction. Kent v. Reid, 316 F.2d 331 (D.C.
Cir. 1963). Morris Kent was still within the age jurisdiction of the juvenile court.

The district court denied Kent’s motion to dismiss the indictment on February 8, 1963. Kent
was convicted of robbery. He appealed to the court of appeals, which finally heard his attack on the
juvenile court’s waiver of jurisdiction on December 17, 1963-twenty-seven months after the fact.

That court affirmed Kent’s conviction in 1964 and denied rehearing en banc in early 1965. Kent
v. United States, 343 F.2d 247 (D.C. Cir. 1965). The Supreme Court granted certiorari in 1965.
The landmark decision was issued on March 21, 1966. Justice Fortas recognized the difficulty of
providing appropriate relief to Kent, by then over twenty-one:

In view of the unavailability of a redetermination of the waiver question by the
Juvenile Court, it is urged by petitioner that the conviction should be vacated and - -
the indictment dismissed. In the circumstances of this case ..., we do not consider it
appropriate to grant this drastic relief. Accordingly, we vacate the order of the Court
of Appeals and the judgment of the District Court and remand the case to the District
Court for a hearing de novo on waiver, consistent with this oplmon 383 U.S. 541,
564-65 (1966).

The Supreme Court thereby sanctioned the reconstructed waiver hearing.

The case reports do not indicate the precise date on whxch the district court attempted to transform
itself into a juvenile court sitting in September 1961. The reconstructed hearing probably occurred
in the latter half of 1966. Removed almost five years from his previous circumstances, Kent agreed
that juvenile treatment would have been inappropriate in 1961 but argued that civil commitment, not
waiver into criminal court, would have been the best disposition.

The district court in 1967 rejected this contention, finding waiver reasonable in the circumstances.
The court of appeals reversed the lower court on July 30, 1968. Kent v. United States, 401 F.2d 408
(D.C. Cir. 1968). Kent thus first obtained substantive appellate review of a procedurally adequate
waiver decision more than eighty-two months after the juvenile court had waived its jurisdiction.
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The delay caused by deferring appeal of waiver aggravates the impossibility at any reconstructed
hearing of ignoring present conditions. Reconstructed waiver hearings ask judges to do what may be
impossible and what certainly is unwise.

Congress alleviated the need for such hearings by establishing for the District of Columbia a
right of immediate appeal of waiver decisions. Had a provision analogous to D.C. Code Ann. § 16-
2327 (1973) been in force at the time, the court in Kent v. Reid could have ruled on the sufficiency
of Kent’s waiver. Had the appeals court found a defect, the juvenile court could have asserted
jurisdiction and redetermined waiver. There would have been no reconstructed waiver hearing.
Standard 2.4 A. attempts to avoid the Kent problem and assure a similar result in all jurisdictions.

Standard 2.4 A. also provides that the court that normally reviews final judgments of the juvenile
court should hear appeals regarding waiver of juvénilé court jurisdiction. A féw states involve the
criminal courts in the appellate process, thereby tempting those judges covetous of juvenile court
jurisdiction. Such temptation should be avoided.

Waiver of juvenile court jurisdiction in Alaska is first reviewable in the criminal court that will
try the juvenile’s case. Alaska R. Juv. P. 3(h). In Virginia the prosecutor can appeal a decision not to
waive to the court that would have tried the case if the juvenile judge had waived jurisdiction. Va.
Code Ann. § 16.1-176(e) (Supp. 4, 1974). Either of these provisions requires the criminal court to
determine whether its treatment of the juvenile will be preferable to that of the juvenile court. The
natural tendency of the criminal court judge is to suppose that criminal court can do the better job.

A more evenhanded view of the jurisdictional claims of criminal and juvenile courts should
apply if the court that hears other juvenile court appeals reviews the waiver decision. Such courts
of appeal usually review criminal convictions as well as juvenile adjudications. Their deliberations
should be relatively unbiased. As appellate courts they are experienced in statutory interpretation and
constitutional adjudication.

2.4B. The appellate court should render its decision expeditiously, according the findings of

the juvenile court the same weight given the findings of the highest court of general trial

jurisdiction.
Commentary

Standard 2.4 B. requires the appellate court to apply the standard of review customarily applied to
the decisions of other courts of original jurisdiction. This provision assures that waiver appeals will
be treated no differently from other cases on the appellate court’s docket. The probable cause and
impropriety determinations of the juvenile court are neither particularly vulnerable nor particularly
invulnerable to appellate review. ‘
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