CRIMINAL DEFENSE LAWYERS,

IN THE CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, CHANCERY DIVISION

NATIONAL ASSOCIATION OF

Plaintiff,
V.
SUPERINTENDENT OF THE DA
CHICAGO POLICE DEPARTMENT, | J0GF
CHIEF OF THE EVANSTON POLICE} )
DEPARTMENT, and DIRECTOR OF
THE ILLINOIS STATE POLICE, |

Defendants,

This case comes before the court on the parties’ Cross-Motions for Summary =

Fudgment. Plaintiff National Association of Criminal Defense Lawyers (“NACDL”)

“ filed its Complaint seeking declaratory and injﬁncti'\fe relief under. the Tllirois Freedom of

Information Act (“FOIA™), 5 ILCS 140/1 et seq., secking access to certain records

compiled and maintained by Defendants, Chicago Police Departmént (“CPD”), Evanston

. Police Department, and Illinois State ]?o_lic;e.1 A hearing on the parties’ Motions was held

on December 20, 2007, and following supplemental briefs from NACDL and CPD, a

- further hearjng was held on May 1, 2008.

In 2003, the Illinois GeneralASsembly ijassed Senate Bﬂl 472, enacted as Public

Act 93-605, which directed the Illinois State Police to c’ondﬁct a yeat-long field study of -

eyewitness idenfification procedures in criminal investigations (“the Pilot Program™).

Specifically, the Pilot Program was intended to compare the effectiveness and accuracy

! Both the Evanston Police Department and the Iilinois State Police have agreed to be bound by this Order.
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of sequential, double-blind lineups and photo arrays with ;rhat of the ﬁofe traditionél |
simultaneous apﬁ_mac:h.2 The Pilot Pro gram was conducted in 2004 and 2005 using ‘
actual criminal cases in Chicago, Evansion, and Joﬁét. A réport of the Pilot Program was
féleased in April 2006 by fhe adminis‘cr_ators of the project (the “Report”j, indicating their
findings that the sequential, double-blind é.pproach (that touted by proponents of criminal

investigation procedure reforms) produced more inaccurate idéntifications, in conirast to

‘most previous research studies conducted on the subject. The Report was met with

skepticism from the scientific community for its failure to submit to peer'reﬁew and its
general lack of reliability; however, the Report has been relied upon by many opponent;
of criminal inveéﬁgétio/nprocedure reforms to argue ag‘éinst new legislation and public
policy.

NACDL filed a FOTA request with CPD on July 31, 2006, seeking the full
protocols used in the design of the Pilot Program, the training materials for the police
personnel participating in the Pilot Program, and all of the ravs} data upon which the report

was based, which consists of, arnong other materials, lineup reports, police reports, and |

" photographs from approximately 170 criminal investigations. CPD denied NACDL’s

request; st_ating that the materials requested are exempt from production unider various

. provisions of FOIA. NACDL filed the instant Complaint on February 8,2007, seeking

deéla’ratory relief to the effect that it is entitled to the materials it fequested from sach

defendant, as well as injunctive relief compelling the deféndants to allow NACDL access

® The sequential double-blind lineup procedure is described as follows by the authors of the Report:

Though the protocols for the sequential double-blind procedure are not yet standardized, this
method generally involves showing the photos one at a time rather than side-by-side, with the
witness required to make a decision on each photo before viewing the next one. The “double-
blind” component requires that the lineup be conducted by an administrator who does not know
which photo or live participant is the suspect and which are the fillers or “foils.” SHERIH. ! ;
MECKLENBURG ET AL., REPORT TO THE LEGISLATURE OF THE STATE OF ILLINOIS: THE ILLINCIS
PILOT PROGRAM ON SEQUENTIAL DOUBLE-BLIND IDENTIFICATION PROCEDURES, at 1 (2006).
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to those materials. The parties filed Cross-Motions for Summary Judgment, and for the
reasons stated herein, both motions are granted in part and denied in part.
Summary judgment is appropriate “if the pleadings, depositiéns, and admissions

on file, together with affidavits, if any, show that there is no genuine issue as to any

material fact and that the moving party is entitled {6 a judgment as a matter of law.” 735

ILCS 5/2-1005 (c) (W est 2002). For purposes of summary judgment, the court should
construe fhe facts strictly against the movant é_nd liberally in favor of the opponent.

Adams v. N. IIL. Gas Co.. 211 TIL 2d 32, 43, 809 N.E.2d 1248, 1256 (2004). The purpose

of a summary judgment pfoceeding is not to try an issue of fact, but to-determine whether

any genuine issue of ?Jten'al fact exists. Happel v. Wal-Mart Stores, 199 Til. 2d 179,

186, 766 N.E2d11 18,1123 {2002). Summary judgment should not be granted unless

the right of the moving party is clear and free from doubt. Horwitz v. Holabird & Root,

21211.2d4 1, 8, 816 N.E.2d 272, 276 (2004); Purtill v. Hess, 111 IIl. 2d 225, 240, 489

N.E.2d 867, 871 (1986).
At the outset, the parties disagreed as to the exact scope of NACDL’s FOIA
request. As CPD originé]ly understood the reguest, NACDL sought access to the data

relied upon by the authors of the Report (“the Report Data™). This data consists of

standardized forms designed to be used by the police detectives participating in the Pilot

‘Program to capture eyewitness identification information relevant to the study. . In most

cases, the Repoi't authors also relied upon Case Supplementary Reports, documents
which describe the aﬂegaﬁbns of the particular offense; the witnesses, victims, suspects,
and police personnel involved in the case; and descriptions of any lineups or photo arrays

used, along with the actual photographs. Following the first oral argiment on the present
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moﬁons; CPD discovered that in fact NACDL seeks accesé to the entire police
investigatory file for eac;h case in the Pilot Prograﬁ, including a subsfaﬁtial volume of
material not reviewed 6r used by the authors of the Report. Thé parties filed
supplementary b‘riefé on thé issue, and addressed the issue at the second oral argument.
CPD suggests that NACDL’s request should be interpreted narrowly to include

only the Report Data. The éourt declinés to decide this case on thé issue of the scape of
NACDL’s FOIA request. .‘The languagé of the request, specifically in paragraph 5, seeks
“[t]he complete database of infonnaﬁon used to generate the data tables in the Report
regarding the Pilot Program and the Appendix thereto, as well as any other information
contained in the data’cy&‘that was not included in the Report and Appeﬁdix.” According
to NACDL, when it submitted its request, it assumed that the “complete database™ relied
upon by the Report authors included the entire criminal investigatofy ﬁlé, and oniy
discovered the limited s<.:0'pe éf the Report Data following the argument on December 20,
2007. It is the opinion of ‘the court that NACDL’s assumption was reasonable, and that
given the parties’ current ﬁmtual understanding of NACDL’s position and the
opportunity affo’rded to both sides to address the issue, resolving the case‘ On & NAIToW -
interpretation of the FOIA i‘equest'wculd not aid the resolution of the more important
i'ssues in this case that are ripe for determination. The court finds that the entire criminal
investigatory files are within NACDL’s FOIA request. _

~ The iﬁ%restigﬁtory files requested by NACDL fall into two distinct categories:
ﬁhos‘e pertaining to cases in which the criminal investigation is closed (“the- Closed
File:’s”), and those pertaining to cases in which thé i;ivestigétion rmﬁains open and

ongoing (“the Open Files™). According to CPD, of the 171 total cases comprising the
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Pilot Pro g‘ram,' approximately half were open and half closed at the time CPD filed its

motion, on Augﬁst 14, 2007. Given the time that has elapsed since ifs filing, the parties

agree that Closed Files no?-v outnumber the Open files.
| _ Open Files -
With respect to the Open Files, CPD argues that disclosuré is exempted under
.several sections of FOIA, The relevaﬁt sections are as follows:

Sec. 7. Exemptions. (1) The foﬂowmg shall be exempt from mspectlon and
copying:

(a) Information specifically prohibited from disclosure by federal or State law or
rules and regulations adopted under federal or State law. ‘

(b) Information that, if disclosed, would constitute a clearly unwarranted invasion
of personal privacy, unless the disclosure is consented to in writing by the
individual subjects of the information. ... Information exempted under this
subsection (b) shall include but is not limited to:

(v) information revealing the identity of persons who file complaints with or
provide information to administrative, investigative, law enforcement or penal
agencies; provided, however, that identification of witnesses to traffic
accidents, traffic accident reports, and rescue reports may be provided by
agencies of local government, except in a case for which a criminal
investigation is ongoing, without constituting a clearly unwarranted per se
invasion of personal privacy under this subsection....
() Records compiled by any public body for administrative enforcement
proceedings and any law enforcement or correctional agency for law enforcement
purposes or for internal matters of a pubhc body, but only to the extent that
disclosure would:
(1) interfere with pending or actually and reasonably contemplated law
enforcement proceedings conducted by any law enforcement or correctional
agency;

(v1) constitute an invasion of personal privacy under subsection (b) of this
Section;

. or
(vm) obstruct an ongoing criminal investigation, 5 ILCS 140/7(1)

In addition, a public body may deny access to records if “compliance with the request

would be unduty burdensome for the complying public body and there is no way to

e O A5 D 5 CFx 2

EA O R R o]



nartow the request and the burden on the public body outweighs the public interest in the
information.” 5 ILCS 140/3(f), |

The court rieed look no further than section 7(1)(0) to determine that the Open

Files are exempt from production tmder FOIA. In the affidavits of Lt. James Gibsor; the ~

Commanding Officer of the Detective Division Support Section of fhe CPD, Lt. Gibson
persuasively argues that 'rejdaction of the requested records may not be sufficient to
prc;tect the identity or safety of victims anci witnesses. Lt. Gibson’s affidavit states that,
‘in his experience, “simply redacting specific information will not always keep thé
identity of vmtlms, Witnesges and informants confidential,” and that “[njo one Police
Department employe/&pf;ésesses the knowledge and discretion to adequately redact each
of the Study’s opénv investigations.” Lt. Gibson also details the possible consequences

should such information be released to the public. For example, if a report was released

 to the public and subsequently linked to an ongoing case, a suspect may be alerted to the

fact that a withess has come forward, possibly with a desc'ription'o_’t; that suspect.

According to Lt. Gibéon, it is possibie that the éuspect could then, based on his or her

own personal Ié;nowledge.o'f tﬁe incident, be able to discern the identity of that witness.
'L’c.‘ Gibsori also persuaéively argnes that redaction would be insufficient to prevent

an ongoing investigation from being impeded. For example, if a released report were

linked to an ongoing investigation, a suspect may learn about evidence the police have in |

their poésessio’n, such as a description of the clothing the perpetrator was wearing at the
time of the incident. Aceording to Lt. Gibson, if an at-large perpetrator were to learn

such information, it could lead to the destruction of evidence.
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NACDL argues that CPD has failed to meet its burden of showing that the section
7(1)(c) exernptions apply. Under FOIA, “the burden of proof is on the City to establish
that the material in question is exempt from disclosure; however, governmental agencies

cannot clothe material regaidmg the affairs of govémment with an exemption from public

disclosure by ipse dixit statements that the material is exempt.” Baudin v. Crystal Lake,

192 11, App. 3d 530, 535; 548 N.E.2d 1110, 1113 (2* Dist. 1989); see aléo 5ILCS
140/11¢%). 'NACDL, relying on Baudin, contends that the affidavits appended to CPD’s
memoranda are nof suﬁciently specific to warrant exemption. Accérdjng to FOIA, “[i]n
any action considered by the counrt, the court shall consider the matter de novo, and shall
couduc;n suchin camgra/examination of f.he requested records as it finds éppropriate to
determaine if such records or any part thereof may be w';thheld under any érovision of this

Act.” 5TLCS 140/11(f). “Whether the material is exempt under the Act is necessarily a

factual detefmihaﬁon to be made by the court based on its examination of the affidavits

and, if required, based on an examination of the documents themselves in camera.”

Baudin, 192 Tl App. 3d at 535, 548 N.E.2d at 1113 (ciﬁngHofﬁnan v. Dep’t of

Corrections, 158 TIL App. 3d 473, 475-76, 511 N.E.2d 759 (1* Dist. 1987)).

It is the position of NACDL that the evidence and arguments presented by CPD
are speculative and not sufficiently particularized, and, thus, that it is the court’s -
responsibility to perfo"rm:an in camera inspection of each file in order to determine

whether CPD’s concens are valid given the information that i$ contained in any giveﬁ '

individual file. The court tejects this argument. It is trus that FOIA contemplates that a

court “shall conduct such in camera examination of the requested records as it finds
appropriate to determine if such records or any part thereof may be withheld” under the
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FOIA exemptions. 5 ILCS 140/11(f) (West 2000). This provision, however, “has been

interpreted by our appellate court to mean that the circnit court need not conduct an in

camera review where the public body mests its burden of showing that the statutory

exembtioﬁ applies by means of afﬁdavits,” unless the affidavits are “conciusory, merely

recite statﬁtory standards, or are too vague or sweeping.” Iil. Educ. Ass'n v. Jll. State Bd.

of Bduc,, 204 IIL. 24 456, 469, 791 N.E.2d 522, 530 (2003) (citing Williams v. Klincar,

237 TIL App. 3d 569, 572, 604 N.E.2d 986, 989 (3d Dist. 1992); Baudin v. Crystal Lake,

192 IIL. App. 3d 530, 538, 548 N.E.2d 1110, 1115 (2d Dist. 1989)).

CPD has satisfied its bu'r;ien 1in this cése. The supporting afﬁdavits proﬁded by-
CPIj, especially those/&ﬁm Lt Gibsén, reci’ge with speéiﬁcity CPD’s reasoning for
béﬁeving the records toi be exempt from production, and inform the court of the possible
repercussions should they be disclosed. Lt. Gibson’s second aﬂidgvit also specifically
addresses NACDL’s contention that redaction of the records would cure any disclosure
issues. Fufthermore, the first affidavit of Lt. Gibson provides a very detailed list of all of
the information cont’aihed in the records NACDL seeks. Thué, CPD has provided the
court with a féctuél basis ﬁoﬁ which to determine Wﬂethfcr the exemption should apply.
without resorting $o am in camera review of each and évefy file. |

CPD also argues that the Open Fﬂes are exermpt .undé.r seqtitm T(1)(e)(vi). Under
thaf section, rgcords are 'ce_xempt from ;Sroduction if their reléase would “constitute an
invasion of petsonal privgcy u_ndér subsection (b)” of section 7(1). In order to determine
whether this ex.emption applies, the court mﬁst determine whether, given the particular

circumstances of each case, the invasion of privacy caused by disclosure of the requested

information would rise to the level of ;‘cleaﬂy unwarranted.” Lieber v. Bd, of Triistees of
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So. 1L UmV 176 Ol 2d 401, 408-09, 680 NE 2d 374, 377-78 (1997), Local 1274

Elmms Fed'n of Teachers v. Niles T;w_p High Schools, 287 11t App 3d 187, 192, 678

N.E.Zd 9, 12-13 (Ist Dist. 1997). In doing so, the court should balance factors such as
“(1) the plamuff‘s interest in disclosure, (2) the public interest in dlsclosure (3) the
degree of invasion of personal pnvacy, and (4) the ava:llabﬂlty of alternative means of
obtaining the requested information.” Lieber, 176 1l. 2d at 409, 680 N.E.?.dv at 378; ﬁi_le_é

Twp. High Schools, 287 TIL App. 3d at 192, 678 N.E.2d at 13.

In this case, NACDL’s intefest in disclosure-and the public interest in disclosure

"~ are one and the same. NACDL eloquently describes the need for independent scientific

review of the informsy)aﬁ underlying the study, particularly given the influence the
Report has had in policy debates in Tllinois and nationwide and the impact of the subject

matter on the criminal justice system. CPD also makes a strong argument about the

_ degree of invasion of privacy that would result should a victim or witness be identified

through the disclosure of this information. Lt. Gibson relates in his affidavits the
difficulty police encounter in obtaining the cooperation of victims and witnesses in

criminal ifvestigations given their understandable fear of retribution. ‘According to Lt. _

" Gibson, it is primarily due to the trust these civilians place in the investigators to hold

their personal information in the highe'st confidence that theif cooperation is obtained. -
Breaf:hjﬁg'this confidence would have far-reaching consequences, not just in these
individual investigations, but in all firture investigatioﬂs, if the public iostvthe ébﬂity to
trust police investigators.” The ﬁnal factor, avéilabﬂity of other means of obtaining this
informatién, weighs in favor of NACDL. CPD is the sole repository of its files, and is

obviously reticent to share them with the public. T all, when balancing the interests

* In this respect, the public also has an interest in nondisclosure.
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involved, the court finds that the interest of victims and witnesses in maintaining

* anonymity with respect to ongoing criminal investigations outweighs NACDL’s interest

in obtaining these ﬁle$.4 Thus, the exemption found in section 7(1)(c)(vi) of FOIA also
applies to protect the investigatory files of open caAses.from pro.dﬁction.
| For all of these ré’asons, the crosé-moﬁons relate .to. Open Files, CPD’s Motion fof
‘S'ummary J udgﬁleﬁt is’ gi‘anted, and NACDL’s Motioﬁ for Sﬁmmary Judgment denied.-
| | Closéd Files

This leaves only the disposition of NACDL’s requést for the Closed Fﬁes. With
respect to the Report Data from the Closed Files, the partifes are in substantial agreement
as to the form and m%boﬁ of production. CPD has agreed to produce these materials to
NACDL with all identifying information redacted, and NACDL has agreed to the
sufficiency of the remaining informa‘ticn, w1th two exceptions. |

First, NACDL takes issue with CPD’s intention to redact the faces from the

photographs in the photo arrays contained in the supplementary reports. NACDL argues-

 strenuously that the intact phbto graphs are niecessary in order for their retained expert o .

compare the physical characteristics of the lineu];i participants and determine the overall
faimess of the eyewitness identiﬁéation procedures used in tﬁe Pilot Pro gram.

Iﬁ order to resolve this dispute as to the redaction of the photographs, the court
must determine whether their release without fedadtion would coﬁsﬁtu‘te a “cleaxly
unwarranted invasion of personal privacy” under section 7(1)(b) of FOIA. As stated

above, this détermination is made by weighing factors such as “(1) the plaintiff's interest

* NACDL persuasively argues, and the court accepts, that it has no intention of publicly disseminating the
information obtained pursuant to its FOIA request, and, therefore, the likelihood that such information will
fall into the hands of suspects in ongomg criminal investigations is slight. Notwithstanding the foregoing,
information released under FOIA is released into the public domam, and FOIA does not contemplate the
imposition of restnctlons on the use of information following its release.
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in disclosure, (2) the public interest in disclosure, (3) the degree of invasion of personal

privacy, and (4) the availability of alternative means of obtaining the requeésted

information.” Lieber, 176 TlL. 2d at 409, 680 N.E.2d at 378; Niles Twp. }ﬁgh Schools,
287 Hi. App. 3d at 192, 678 N.E.2d at 13. Here, the court finds that the privacy interest
of the lineué participéﬁts depicted in the photographs squght by NACDL to be
paramonunt, out\;‘f'eighing any interests of NACDL or the publi¢ in their release. While it
is true that all identifying information will be redacted from fhe photographs, it is.also -
true that to releasg these photographs intact would be to release to the pubﬁc images _of
real people, most of whoim were never suspects in any crime (the so-called “fillers™), in
the 'c-onte::t ofa polic;sﬁi)ﬁlementary‘ report. Tﬁere isno 'eﬁdence in the record that
these “fillers” ever contemplated or consented to this clear invasion of p;'ivacy.

Furthermore, while both NACDL and the public may indeed have an interest in the

disclosure of the photographs, NACDL concedes that, although they may be an importarit

component of the critical analysis NACDL seeks to undertake, redaction of these
photographs will not render the remaining materi'ais worthless to its pursuits. Finally,
recognizing thé substantial privacy interest in play here, NACDL represents that it has no
intentio"n pf disseminatiﬁg the photo graphsl to the public, and argues that this should be
taken into accéunt in weighing these competing interests. However, FOIA providesno
‘mechanism by which the materials that are ordered to be prdduced can be safeguarded
oﬁce they are prddu‘ced, an;i thus the court cannot rély on NACDL’s representations in
this regard. As a result of the balancing of these interests, the court finds that CPD may

redact the faces in the photographs contained in the supplementary reports.
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The second disagi-eement with regard to CPD’s proposed redactions to the Report

Data from Closed Files relates to CPD’s Records Division (“RD”) ﬁumber, used

 internally to identify each file. For NACDL, the RD number is impori‘ant' in order to

evaluate the use of eyewitness identification evidence obtained m the Pilot Program in

the resulﬁng prosecuﬁoné; if any, of those cases. CPD maintains that if it were to release
the RD number to NACDL, NACDL would be able to use that number to “.link up” the
police file with the Iﬁrosecution case file, thus giving NACDL access to the very
information that the redactions of the police file were meant to protect, and creating,
again, a “Clearly unWarranfed invasion of personal privacy” under section 7(1)(b) of
FOIA . What CPD f;ﬂs/to acknowledge, howeyer, is that those prosecution case files are
in the public record; as is any information contained thereﬁ. This, providing the RD
nmnbér WOuld not alléw NACDL afty greater access to private infennaﬁpn than any
citizen would be entitled to by retrieving the prosecution case file from the clerk of the
court. For these feasons, the courbﬁpds that CPD may not re(_iact the RD numbers from
the Closed File materials used by Report authors; | )
Finally, Wh'at- remains are the materials containeci in tﬁe Closed Files above and

beyond the Report Data. CPD’s 'pri‘mary argument in favor of non-production of these

materials is the burden that would be imposed on CPD by being required to perform the

redactions necessary 1o safeguard the privacy of the viciims, witnesses, suspects, and law

enforcement personnel involved in the cases in the Pilot Progtém. Under FOIA, a public
5ody may dény access to materials if “compliance with the re@uest would be ﬁnduly
burdensome for the cofmplying public body and there is no way to narrow the request and

the burden on the pﬁblié body outweighs the public interest in the information.” 5 ILCS

12
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140/3(). Co’nsequentl&, the court must agﬁn weigh the coﬁlpeting .i;lteresfs of the parties
and the public in order to determine if the burden of redécting these mafeﬁals is
warranted in this'cé$e. - |

CPD submitted two affidavits in supﬁort of its contention thét the redactions -
required in order io respond to NACDL’s request for the undérlyiné criminal
investigatory ﬁles would be unduly burdensome. First, Amber Achilles Ritter,.an |
attorney repx;eéenﬁng’ the City of Chicago in the instant litigation, testified that she
performed a sampie redaction of the Report Data from two cases in the Pilot Program in
order to determine the time necessary to perform the redactions as well as the level of
sophistication require;l)cf the ?erson perfonﬁing the redactions. Ms. Ritter concluded
that it would take no fewer than thirty minutes to properly redact each file’s Report Data,

and that the person performing the redactions would need to posséss an understanding of

the parhcular facts of the case as well as a thorough understanding of FOIA and the 1aw

1nterpretmg it§ exempnons The second affiant is David Smith, a superwsmg paralegal
with the City of Chicago Department of Law. MI. Smith testified that he reviewed
several samples of entire invesﬁgatory files from cases in the Pilot Program and found

them to contain mahy more documents than merely the Report Data, sometimes

‘numbering in the hundreds of pagés.

At the argumﬁt held on May 1,- 2008, Ms. Rittér estiméte’d that to adequately |
redact e‘xeﬁpt information in the Report Data from all the Closed Files in the Pilot
Program would take approximately 42 work-hours, or roughly oﬁe week. Coupled with
the fact that the entire investigatory files contain mmany more types of documents, in much

larger quantities (sometimes himdreds more pages) than the Report Data, proper
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redaction of the Closed Files could take several weeks of full-time work by CPD |
personnel, personnel who woﬂd need to possess a hlgh level of knowledge and
sophi‘sticaﬁ;n-i. | |
- There is no question that NACDL has an identifiable interest in the production of
the entite mvesugatory files of closed cases. Consuienng the type of information
contained in these ﬁles there cxists the possﬂ::ﬂlty that NACDL’s retained expert Imght

discover additiohal bases on which to attack the reliabﬂity and scientific merits of the

Report. However, it is important to note that NACDL will not come away empty-handed ’

without disclosure of the entire investigatory files — NACDL’s retained expert will still

be able to examine tp'e{,amc data relied upon by the anthors of the Report from the

Closed Files, albeit in redacted form: NACDL’s expert, therefore, will be able to critique.

the Report based on what NACDL claims is the insufficient basis upon which the
Report’s conclusions are founded. On balance, the c_burt finds that the potential
relevance of the additional information contained in the investigatory files is not

sufficient to outweigh the substantial burden that would be imposed on CPD by being

forced to redact the entire invesﬁgatory files.

Asa finai note, CPD argues that the FOIA eXeﬁpﬁon in se;:tioﬁ 7(1)(a) also
applies here. Septicn 7(1)(a) exempts from production “[ilnformation specifically
;;rohibited ﬁ'oxﬁ disclosure by federal or Stafe law or rules and regulations adopted under
federal o‘f State law.” 5 ILCS 140/7(1)(a). CPD contends fhaf disclosing the information

sought by NACDL'WO}Jld violate its obligations under the Juvenile Court Act of 1987°

® “Law enforcernent ofﬁcers may not disclose the identity of any. minor in releasing information to the
geneial public as.to the arrest, investigation or dlsposmon of any case involving a minor.” 705 ILCS
405/1-7(E).
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and under the Federal Health Insurance Portability and Accouﬁtabﬂity Act 0f 1996.°

0253 U0 0 b4

Both of these acts prohibit the disclosure of identifying information relating to certain @
groups of individuals. Asa resﬁlt of the aforementioned findings of the court requiring 1:3:
that no idenﬁfying information be produced, no further analysis of the sect_ion 7(1)(a)- ;ff
exemption is necessary. | g :

For tﬁe fofe'going reasons, IT IS I—IEREBY ORDERED thaf both parties’ Cross-
Motions for Summary Jﬁdgment are granted in part and denied in part as follows:

1) As to Open Files, CPD’s motion is granted; the court finding that the

information sought is exempt from disclosure under FOIA.

2) As to Cloée/d/Fﬂgs, NACDL’s motion is granted in part, _;cmd CP]j is ordered to

produce to NACDL for inspsction and copying all Report Data from the Closed

Files, subj'ect to the redactioﬁs contained in the sample redacted files attached as

| Defendant’s Exhibits C-1 and C-2 to CPD’s Response to NACDL’S

Suﬁpleme’n'tal Membrandﬁm, with the exception of the RD number, which CPD

shall nc;t redact.

3) As to the investigatory materials beyoﬁd the Report D;ata in Closed Files,

CPD’s motion is granted, the court finding that redaction of the infgmaﬁqn

contained in those materials would impose an undue burden on CPD.

® The HHS Privacy Rule, adopted by HHS pursuant to HIPAA, 110 Stat. 1936, in order to protect from
disclosure “individually identifiable health information,” is codified in the Code of Federal Regulations at
45 CF.R. 164.102 et seq. Under § 514(a), “[h]ealth information that does not identify an individual and
with respect to which there is no reasonable basis to believe that the information can be used to identify an
individual is not individually identifiable health information.” 45 CF.R. 164.514(a).
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be final and appealable.
DATE: June 30, 2008
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The 4court having résolved all matters in controversy in this case, this Orde; shall
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