10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

NATI ONAL ASSCCI ATI ON OF CRI M NAL DEFENSE LAWERS

REPORT OF PROCEEDI NGS

NACDL PROBLEM SOLVI NG COURTS TASK FORCE

Friday, August 1, 2008
9:00 o'clock a.m

Pfi ster Hotel
424 East W sconsin Avenue
M | waukee, W sconsin

ATKI NSON- BAKER, | NC.
COURT REPORTERS
(800) 288-3376

ww., depo. com

REPORTED BY: Ms. DARLENE M SHUE, RPR 30228.

FILE NO : A206B99




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

NACDL TASK FORCE MEMBERS:

M. Jay Clark, Co-Chair, Cincinnati, Ohio

M. Rick Jones, Co-Chair, New York, New York

M. Marvin Schechter, Co-Chair, New York, New York
Prof. Adel e Bernhard, Pace Law School, Wite Pl aines
New Yor k., Menmber NACDL

M. Scott Ehlers, NACDL Staff, Washington D.C

Ms. Elizabeth Kelley, Ceveland Ohio, Menber NACDL
Ms. Gail Shifman, Shifman G oup, San Francisco,
California, Menber NACDL

Ms. Vicki Young, Law O fices of Ephraim Margolin,
San Franci sco, California.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TI ME

9: 00 AM

AM

11: 00 AM

1: 00 PM

NACDL Probl em Sol ving Courts Task Force
W TNESSES and PACE NUMBERS

MR, BEN KEMPI NEN Panel 1, Page 5
Pr of essor,
Uni versity of Wsconsin Law School .

JUDGE CARL ASHLEY Panel 2, Page 37
M | waukee Circuit Court

MS. ROBI N DORVAN
Princi pal Deputy First
Asst. Public Defender,
W sconsin State P.D.

MS. BARBARA DUE
Asst. Public Defender, M| waukee

MS. DAWN RABLI N
Asst. Public Defender, M| waukee

MR CRAI G MASTANUONO
Mast anuono Law
O fices, MIwaukee, W sconsin.

MR. DAVI D DI CKMANN Panel 3, Page 80
First Assistant Public Defender,
W sconsi n, Stevens Point.

MR. STEVE MEYER
Meyer Law Offi ces.
Madi son, W sconsi n.

MS. LI ESL NELSON

Asst. Public Defender. Wsconsin,

St. Croix County; Board Member. of W
Assoc. of Treatnent Court Professionals.

MR. RYAN KI NG Panel 4, Page 118
Pol i cy Anal yst,
Sent enci ng Proj ect.

MR. John Chi sholm
District Attorney,
M | waukee

10: 00




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2: 00 PM

3:30 PM

4:30 PM

JUDGE TOM BOWERS
Bl awk Hawk County.
(lowa) District Court.

JUDGE ELLI OTT LEVI NE
LaCrosse County CC.

JUDGE SARAH O BRI EN
Dane County CC.

JUDGE LI SA STARK
Eau Claire County CC

MR, KElI TH FARMER
Asst, District Attorney,
Dane County.

MS. JESSI CA SKEMP
Asst. District Attorney
La Crosse County.

MR. M CHAEL STEUER
Asst. District Attorney.
Eau Cl aire County.

MR. SAM BENEDI CT
First Asst. Public
Def ender, W sconsi n,
Waukesha O fice.

JUDGE KATHRYN FOSTER
Waukesha County CC.

JEAN LATOUR
Asst. Public Defender.

W sconsi n, Waukesha O fice

Panel

Panel

Panel

5, Page 162
5, Page 206
6, Page 241




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Time 9:00 a.m)

MR. JONES: W are going to start. Good norning
and wel come. This is NACDL Probl em Sol ving Court Task
Force, M Iwaukee hearings. W are pleased to be here
in MIwaukee. We have a full day of testinony ahead

and a tight schedule so we are going to junp right

in.

The way that -- actually, what | wll do, just
for the record is nmy name is Rick Jones. I amfrom
New York. | amone of the co-chairs. W will just go

down the road and have each one of us identify
ourselves; that would be good then we will get to the
substance of the hearings. |If you want to start with
Mar vi n.

SCHECHTER: Marvin Schechter, New York
KELLEY: Elizabeth Kelley, Cevel and.

SHI FMAN:  Gai |l Shi fman, San Franci sco.

CLARK: Jay Cark, Cincinnati, Ohio.

> » & & 3

YOUNG  Vicki Young, San Francisco.

MS. BERNHARD: | am Adel e Bernhard, | ama
t eacher at Pace Law School, which is right outside of
New York City.

MR. JONES: The way these hearings are conducted

is we have a line-up of various incendiary
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st akehol ders in problemsolving courts in Wsconsin
and t he surroundi ng areas.

Qur first speaker is Professor Ben Kenpinen from
the University of Wsconsin Law School. | wll give
you some tinme to introduce yourself and also to nmake
a brief statenment, and really if you would be brief,
five mnutes maybe. We have a lot of materials from
you. We are just interested to spend our tine with
you i n question-and-answer session, because there is
a lot we want to talk to you about.

To the extent that we have a bio fromyou, |
believe that we do, it will be becone part of the
permanent record of this hearing. Wthout any further
adi eu, good norning, happy to have you. Professor
Kenpi nen, the floor is yours.

MR. KEMPI NEN: Good norning to all of you
Wel cone to Wsconsin. And | will just give a rea
brief summary of what work of mine has |led me here.
As the information provides, indicates, | have been
at the Law School in Madison since 1976. | have had
one foot in sort of the traditional doctrine in terns
of classroomteaching on crimnal |law, also | have
been involved in a variety of our clinical offerings.

We have a view at the U W Law Schools that we

have what | describe as a "law in action focus " the
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i dea being that affective practitioners need not only
to be well-grounded in doctrine but to really
under stand how systens work. And we view the sort of
borders of states as being classroons and all the
judges and correctional individuals and defense
attorneys and clients and victins that work with our
students to be their teachers.
Wth respect to sort of that philosophy, |
was asked in 2006, by our Chief Justice, if I would
be willing to participate in preparing a report on
di fferent innovative practices in Wsconsin
communities. Part of nmy current work at the Law
School is supervising prograns where students are
pl aced in prosecutor offices. | have worked with
trial appellant defense. | will reviewthat.

So | visited a nunber of counties in all parts
of the State, as reflected in ny report. And | would
say after three decades of working primarily in
crimnal justice, one thing: You think you have at
| east a nodest conmand of things but I would say that
I found ny visits and experiences in seeing sone of
our various problens in the courts quite fascinating.
Sonmetinmes a little bit troubling; sonetines nore
questions and answers. But | prepared a report which

| believe you all have had an opportunity to see, and
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somewhat of a updated part of that report also, as
well as statenents for this hearing.
My work was focused primarily, | guess, if

there was a focus, it was on how t hese prograns got
started, how they were funded, who were the support
peopl e, and what not; and | felt it was inportant to
have an opportunity to talk and observe from al
different actors. | kind of revised my notes after
speaking with Ms. Young, and actually nade sone

addi tional inquiries when |I understood the concerns
to be the defense function.

Let me just sort of quickly summarize, | think,
what woul d be the gist of nmy comments, then if there
is questions.

One of the things I saw and observed was clearly
def ense attorneys functioning in what | thought were
three distinct roles, even though they all -- they
did not all sort of self-identify that. One was being
i nvol ved at the planning and advi sory stage, that is,
primarily publicly funded attorney, publicly funded
def ense planning the treatnent course. Then to the
extent there is an advisory panel in sone of the
communi ties that nonitor things and nmake adjustments
bei ng an equal partner in that.

Second, a dynamic which |I found fascinating was
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the team which was typically a public defender, a
prosecutor, treatnment specialist and a judge. And |
saw t he defense as being a part of a teamin all but
one county; now they are nenbers of team as well
Then there is what | would say is a sort of
traditional |awer representing a client in a
conmunity with a treatnent court. And | saw very

di stinct roles. | describe them or at |east ny
view, there is some value in separating the roles in
t hat way.

When | spoke to a nunber of attorneys in the
counties treatnment courts, both |ongstanding and new,
and asked their reactions, | got basically three
different reactions: Sone attorneys thought for the
right type of client that was an opportunity that was
wort h pursuing.

There was sone | awyers, perhaps sonme from ny
generation who can renmenber guys |ike Spiro Agnew and
Ri chard Ni xon, who thought they were gorillas in the
Spani sh Civil War sniping at sonething: To be on a
pl anni ng team cooperative, they were predi sposed
against it. | sensed that regardl ess of
ci rcunmstances they would be inclined to share that
view with their attorneys.

Then, to be quiet honest, | saw a nunber
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attorneys that were, | thought, not the best of our
pr of essi on, who did not really understand treatnent
courts and saw it as just one angle to play, if you
will, totry to get a concession. They did not visit
treatnment courts, didn't know very nmuch about them
didn't know how extraordinarily different--
potentially extraordinarily different -- it would be
for a client.

Some woul d refer people sinply because they
thought this is some way to get a concession in terns
of sentence recommendati on or charge reduction.

And, in any event, nmy one other thing that was
very interesting to nme, and in thinking through this
| don't know that | feel is the best way to approach
what | thought was interesting was the conplete
absence of any defense presence during the course of
t he program

| visited, as | said, a nunber of treatnent
courts, both reflected in the report, in probably
four or five days in different courts, sone of the
newer ones since then, and | never once saw a defense
attorney in the hearing. Even now there may have
been sonme having been around three decades you
know -- people they conme up to you years |ater and

say you gave ne a bad grade or sonething like that.

10
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(Laughing.) 1In any event, | thought it was very
interesting basically no defense presence at all

In the course of a participant presentation, it
woul d not have been hel pful it was ny understandi ng,
and others can speak to this fromthe agencies, at
|l east froma bureaucratic matter, the state public
defense, | believe, chose cases upon adm ssion so
there isn't really an adm ssion during the program
possibly to reappear. [If at the end of successfu
conpletion there is a perfunctory hearing to grant
concession, or if soneone is unsuccessful, it would
be term nated.

One of ny thoughts, therefore, was given the
very different nuances of how treatment courts
function that one of the areas | think a great dea
to be done is to sort of think through about what is
affectively the role of an attorney during the course
of a program Providing sonme type of support for
someone, because while |I think this is a programthat
can have extraordinary benefits, it has al so
extraordi nary denands and it can be extraordinarily
stressful. | see value as yet a sonewhat undefi ned
role for counsel to play; that was a role |I did not
see here. So as difficult as it is for professors to

be somewhat limted, | think that would be a summary

11
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of my gleanings. | welconme any questions that you may
have.

MR. JONES: Thank you. One of the things |
negl ected to say at the beginning was the way we
conduct these hearings, one of us is tasked with
bei ng the principal questioner of each witness. It's
your |lucky day; you get ne.

MR. KEMPI NEN:  Ckay.

MR JONES: | have a nunber of areas that |
would like to cover with you. But just at the outset,
if you could just elaborate a little bit. | know you
teach the Prosecution Project at the University of
W sconsin Law School. | didn't see anything in the
materials, but you nmentioned it previously in your
introductory remarks. |If you could talk a little bit
about your experience working with the public defense
bar and what it |looks like, and if anything that
woul d be usef ul

MR, KEMPI NEN: Well, maybe a little bit nore
about ny sort of background.

I have done sone trial, sone appell ate defense,
al though it's been sone, nmaybe al nbst goi ng on twenty
years since | have been actively involved. | have
done sonme am cus and what not. | was involved for

al nrost twenty years doi ng post-conviction clinica

12
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work with defense students.

| also directed a programthat we had in
W sconsin that no | onger exists which provided trial
| evel m sdeneanor defense. And | was asked in the

1980s to take over the Prosecution Project.

I amnot sure what this suggests but sone of ny

ol d defense friends thought ill of ne when |I said yes
to sone of the prosecutors against whom | [|itigated.
| think they still don't trust nme. Wen | visit ny

students, they |l ock their desks, and what not,
thinking | amgoing to steal. One of ny coll eagues
said maybe | stunbl ed upon the true path because |
have peopl e on both extremes who don't trust me. 1In
any event, | have benefitted from seeing things from
a variety of sides.

One other thing | nmight mention. |1 amalso
i nvolved, | neglected to say, we have a new program
in Wsconsin which enbraces sort of sonmething that's
a probl em sol ving police approach.

We have students working with police agencies
dealing with public safety issues that don't |end
t hensel ves to affective resolution in traditiona
t echni que.

Qui ckly, one examwe had in Madi son, you can

think of people in all of your communities that are

13
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al ways a handful; hardcore fellows that are in

downt own areas that have probably 20 or 30 police
contacts a day: public urination, yelling, et cetera,
that sort of conprom se our ability to enjoy public
spaces. The police don't know what to do with them
The district attorneys don't know what to do with

t hem

| asked | aw students to figure out what to do
with them That's one nore thing | have been doing.
| would say | benefitted.

Last week, for exanple, | spent sonme tine in a
police precinct in a squad car, wal king the beat with
sone students, and | amw lling to sort of say things
that often | ook very clear when | work just very
defense side or | ook very clear on prosecutor side,
nmore different as a constituent, a menber of the
public perspective. | see, | hope |l learn nore. |
al so confess | get confused at the conpl exity of what
| see; we see. | try to do a variety of things,
cl assroomteaching and clinical work and try to
integrate the two.

MR. JONES: Thank you. One of the things, the
sort of way that Wsconsin thought about this, at
| east the way that you sort of nenorialized the way

W sconsi n has thought about these types of courts, is

14
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very interesting to ne. | hope we can get into it
nmore deeply.

But just off the top you tal ked about the
opportunities for defense, the Defense Bar
i ndi vidual s, different individual communities, is to
t ake advantage of being in on the ground fl oor
t hi nki ng about how to formul ate these courts, howto
create how they coul d operate.

My sense was though that either there was
resi stance or reluctance to have a defense
perspective on the ground floor because they were
unwant ed; they were interlopers. It was atypical, or
that certain parts of the Defense Bar didn't want to
buy in because of the anal ogy you gave about being
the gorillas in the hills.

So what was the actual -- in Wsconsin what was
t he actual involvenent of the Defense Bar in
formati on of sonme of these Courts?

MR. KEMPINEN: | think |I can best answer by
providing a little bit of perspective. Having been at
the university, probably with Justice in Wsconsin
for over thirty years, sonme tinme in the past, even
those nenbers of the Defense Bar that had a great
deal to offer were often not wel coned, not invited.

That is very different than the treatnent court

15
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context. Also, part of a larger novenent toward, for
lack of a better term "collaborative

deci si on-naki ng, " we have a nunber of conmunities in
W sconsin that devel oped col | aborative counsel

One thing | found fascinating about that dynamc,
treatnment court is part of it, the inpetus, in our
W sconsin, we are not legally trained people. The
| awyers, and the judges, and the district attorneys
are often the | ast dinosaurs to get on board.

What | found fascinating, extra-fiscally
conservative Republicans at the local |level were fed
up with no state or federal help, fed up with the
district attorneys, judges, saying build a new jail
every six nonths.

| saw not a |awyer on the county board wlling

to think outside of the box, willing to take risks,
willing to do new things. But within that context in
t he broader view of collaboration, | think

appropriately, thankfully, the Defense Bar was

finally recogni zed as an equal and inportant partner
One thing, | amnot sure | know exactly why,

which is, | think, unfortunate. | haven't seen in

W sconsin a real viable presence with the private

Defense Bar. | think part of that is econonmics. | do

think for a variety of reasons. The health of a

16
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I ocal crimnal justice system demands a vi gorous
Def ense Bar, even though | think we have a good
public defense systemin Wsconsin.

One of our problens is with the rates we pay
private attorneys. It's not feasible for nany of
the better defense attorneys to have that presence.
But, in any event, | think it would be unfair to say
that right now the communities that have
col | aborative committees or treatnment courts have not
wel come the defense because --

MR. JONES: At a policy level?

MR. KEMPI NEN: Right. Partly let's think about
having a treatnment court. Let's go visit another
state that has one. They are part of the teamto
visit. Let's sit down and wite our procedures; they
are part of that. To ny know edge nobst of the
comunities are al so menbers of the individua
panels. | mght say one of our guests is Liesl Nelson
who is very involved in the State Public Defense
Treatment Court in Hudson near M nneapolis. She wll
be testifying later.

MR, SCHECHTER: | want to go back on this | ast
area and ask a question

MR. JONES: Sure.

MR. SCHECHTER: This business of the role of the

17
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private defense | awer, the fact it may not be

qui ckly feasible. Wuld one way to cure that be for
a bar association to adopt progranms, formal training
prograns, to encourage their nmenbers to join a
program of the bar association to take on these
cases? That's one suggestion. | want to hear what
you have to say about that.

The second, would it be a way to encourage
private attorneys to take these cases is to give them
credit for pro bono work toward C.L.E, a seni nar?

MR. KEMPI NEN: You know, as far as one thing, in
terms | see a valuable private defense presence in
the planning advisory thing. So that, | guess, that
woul d be viewed as pro bono under some of the
different definitions that we have.

As far as being a State Bar presence, that's
sonmet hing that usually provides sone el enents of
financial support, if only for expenses, and what
not . So | think that's another way that the Bar
coul d support. You know, if there is endless
meetings, things of that nature, sonetinmes it is just
not economcally feasible for sonebody doing that. |
thi nk some public defense agency can give |ocal |ead
for that.

MR. SCHECHTER: Mental health courts, it is not

18




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

endl ess neetings. Once the person is underway, they
come back for every two nonths with a judge. Wy
isn't it a private defense could cone back even for a
five-m nute conference?

MR, KEMPINEN: That's a different thing. If you
are tal king about like I amrepresenting sonebody
that's in the court?

MR. SCHECHTER: Right. No problen?

MR. KEMPI NEN: To be quite honest with you, |
think that ought to be reviewed as part of your
response. The treatment courts, you know, |ike Yog
Bear said "it isn't over until it's over."” |If a guy
is in a year-long program -

MR JONES: We will get to that.

MR, KEMPI NEN: For the advisories though it can
be once a nonth. W need to get up and runni ng once
a nonth. Sone of the counties that | visited, | sat
in on sone neetings, they neet every nonth sonetines
over a lunch for an hour. There is continuous issues
to deal with, procedures need to be tweaked: Do we
need a new contract for treatnent services, funding
is running out fromone grant, help to prepare,
things of that nature where | think a defense
presence public/private is val uable.

MR JONES: One nore formation question. Then

19
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we'll get into the nuts and bolts of the courts.

You tal ked about a lot of these courts in
W sconsin being started. The genesis was an
identifiable problem a threat, nethanphetamnine in
this conmunity, cocaine in that community, whatever
it was. So the court was sort of brought up around
that issue and the access was started for those fol ks
with those problens in those comrunities.

My sense was that maybe other fol ks who had
different problens in those communities might not
have had as easy entree into those prograns because
of the hyper-focus on those communities. | wonder if
you think that's a good thing and sort of why that
was ?

MR. KEMPI NEN: A couple of things. One the two
things that seemto go hand-in-hand with the counties
that | have visited and know nost about was one
intractabl e problem often quickly devel opi ng and the
conplete frustration and conplete failure of

traditional responses to it.

One exanpl e, and Liesl can speak to this, when |

was in Berrien, in Eau Claire County, sonething
hadn't seen was the scourge of nethanphetamne. It
was incredible. Nothing else worked. Jail didn't

work; probation with treatnent didn't work; people

20
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didn't have private insurance; prison didn't work.
And it was something that was just there was a sense
anong sone of the local actors the state and federa
governnent has nothing to offer us. W have sonething
that's just basically ripping our conmunity apart.

We have to do sonething about it.

Now, one of the things you nentioned, sone other
comrunities in wanting to start it and having sone
political resistance, in ny view they were dunping
cases that didn't belong in treatnment court. The
col |l ege kid who was caught snoking pot. The idea if
you go and talk to a counsel or, you can get out of
this without a record, cases that in ny view
shouldn't be in the crinmnal justice systemat al
much | ess using scarce treatnment resources.

In some comunities | heard there is
attention -- | know | can speak enpirically based on
this -- we should let these guys into treatnent
courts so they can afford a record. M response is
you need to develop a different parallel diversion
program for those people rather than to avoi ding the
under st andabl e results of it and avoiding a record
and not using scarce resources.

One of the key things, the defense has a great

deal to offer, nore than the prosecutor, nore than
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the judge. The defense attorney knows the

Def endants. They know their fanilies; they know

t heir weaknesses; they know their strengths; they
know how the conmunities the defendants live are
af fected by these things so in targeting that

popul ation we want to try to deal w th whether the
resources in the communities are adequate to dea
with them | think the defense has much nore to
contri bute than other actors or sharehol ders.

MR, JONES: Gkay. So we have an up and running
treatment court in the community. It seens to ne like
the nodel you were describing in this state was as
follows: Correct nme whenever | say something that's
wWr ong.

There's the front-|oaded decision about whether
or not to have your client enter the treatnent court.
That deci sion needs to be done, needs to be done with
two things. There needs to be a thorough consultation
| think is the word that you used. That consultant
needs to advise the client of A to Z what it neans
to go into treatnent court, which neans that the
| awyers, the attorney who is doing this advising
ought to know the A to Z. of what it neans to get
into treatnment court.

It also nmeans that in your analysis that that
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same attorney, who is nowreally sort of working in
an advocacy capacity at the front end, ought also to
know as nmuch about the case as is possible so they
can advise the client whether or not it makes sense
to litigate this in the traditional way w th hearings
and trial, or whether or not it nmakes nore sense to
go to drug treatnent. Part of that is whether the
person were to deal with the drug treatnent part of
the strength of the case, the governnent's case, you
suggest that one of the things that ought to happen
is early discovery so that a person is in a position

to make those deci si ons.

I guess ny question to you about just that nuch

of it, the early consultation is sufficient because
you also said that it may be unrealistic because of
tinme pressure to get into these courts to know t hat
much about the case, the strength of the case, those
ki nds of things. But there were sone inefficiencies
built into the drug treatnent nodel because of the
del ays because of too many peopl e, because of

back- ups, because of adm nistrative stuff that you
had to go through. So those inefficiencies net work
to the benefit of being able to find out nore about
t he case.

I wonder if that's a good thing to be reliable
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on, inefficiencies. Also, is there -- is it
realistic to think that the governnment for this
particul ar type of case is going to change its

di scovery rules? Does that happen? How does that
whol e process really work?

MR, KEMPI NEN:  Well, you know, a couple of
thi ngs. Nunber one, | do think with all due respect,
I think some of the concerns about the intractable
conflict between due process and the adversarial rol
of counsel in treatnment courts, in nmany cases it is
false problem That is, if you have done a good job
of explaining to your client both the |egal and
realistic inplications of each of the choices that
are on the nenu of options, you are confident at the
end of the day they have nade an infornmed choice, if
they choose treatnent, in ny viewit makes no
difference to you, it's irrelevant. You want to
strap on the arnor and fight.

MR JONES: We will get to that.

MR. KEMPI NEN:  On the other hand, in consulti
them one thing that's just non-negotiable is you
have to be able to tell a client, in ny view, one,
whet her you believe the State can convict them So,
think it would be absolutely inexcusable to have a

system where you were pressured to say you have to

e

a

ng
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decide in 24 hours about this before you have gotten
di scovery or interviewed w tnesses or what not.

Knowi ng how personalities can interfere with
good judgnment, and what not, | see greater value in
having the defense role in planning the adversary
courts if the district attorney is on board, the head
prosecut or who can basically say to his staff we have
to have accommodati on, early discovery in these
cases, or we have to have criteria we fairly apply.
In some counties they may have three drug district
attorneys, or sonetines nore draconian nore than sone
of the ones in treatment court, and they can
basically have a I ots of control over you whet her
referred to or not.

If that's not done in a consistent defensible
basis, that's another systenmic flaw which | think is
the best way to deal with it. | think, | am sure al
of you have done with a situation where you have
simlar cases, different personalities, sane
prosecutor's offices, on Monday a diversion. One day
it's a felony. That's indefensible. That's a
structural fl aw. In any event, | don't know, | cal
it inefficiencies in the delay. | think it my be the
opposite. Sonetinmes the court is viewed so

attractive or efficient, there is a |ack of a backl og
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and nore | ack of resources.

MR, JONES: A backl og which gives you tinme to
get nore about the case for the defense attorney?

MR, KEMPI NEN:  Absol utely.

MR. JONES: Not because that's been a
t hought - out pl anned conponent of the courts. It's
really just because there is this backlog, you have
some play in the systenf

MR. KEMPI NEN: Right. None of the attorneys |
spoke to, public defense or private defense attorney,
said they felt pressure to nake a qui ck deci sion.
More often | heard | would |like to get into treatnent
court but there is a six-nonth waiting list, you
know, what not. W need nore beds. W are trying to
struggle to acconmpdate that. But | think that's a
struggl e thing.

As it turns out that now, | suppose, of course,
part of the therapeutic nodel is the crisis of an
arrest suggestion. There is a greater benefit by
getting involved in treatnment very quickly. Mybe
some of that benefit is lost with the delay. My point
is this: The thing was that is of concern while
legitimately it didn't seemto be a big problemin
W sconsi n.

MR. JONES: So now we have had the thorough
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consultation. We've assessed the case as well as we
can with what discovery we have got, whether or not
we can wi n has been decided. The person is desirous
of treatment for whatever their particular problem
is. So now we have entered theminto treatnent court.
There is room everything is fine, they are in.

My sense is that the public defense now cl oses
its file, puts it away, goes on to the next case only
to perhaps reappear if the person at the end of the
roomnow is going to be designated the judge. The
treatnment court judge is going to recuse hinmself for
the term nation hearing, a new judge is going to hear
it, re-enter the public defense and advocacy role to
try to prevent the term nation hearing. They have to
go back and find that file, dust off the cobwebs, and
go back in and argue against the ternmination. Am!]
ri ght about that?

MR. KEMPINEN: That's my sense, | think, being
in a position to have to play sonme catch-up if you
woul d, in the sense they won't be aware of the
successes and failures that often define the history
of the program

MR. JONES: Right.

MR. KEMPINEN: Up to the point where there is an

i ssue of termination, if | could step back for one
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m nut e about the consultation

MR, JONES: Sure.

MR. KEMPINEN: In a typical case consultation
may involve, | think, evidence of admissibility of
Fourth Amendnent doesn't have nerit. If you plead
guilty, waiving consultation, we can all do that in
our sleep on behalf of our clients, who are quite

experienced sonme of them some students. Sone

ex-defendants will have nore courtroom experience and
will help correct you. This is different.

Even, | was talking to an attorney in the

| ast few days about treatnment courts. | told him

about what | thought where decisions are really nmade
in treatnent court; it isn't the hearing, it's the
staffings that precede the hearings. One of the
questions, really? But ny point is not to be
critical. You really have to know how they functi on,
how t hey operate, the demands they place on the
clients to really affectively consult.

So | think there is a responsibility for
attorneys to be nore proactive in the comrunities.
Because even only if you have a few of themin
W sconsin, forner students and friends that are in
this conference, when | was tal king to them about

this, they said "W don't have a lot to do in this
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county but | do a lot in the other county. | don't

know nuch about it. "

I think one of the things we can do or should do

istry to get up to speed nore: what it's about, how
can we advi se sonebody about what it is. And | think
sitting in hot hearings, inrersing in the avail abl e
materials, talking to people involved in them because
they were extraordinarily patient and generous with
their time with ne.

Then | think another aspect about consultation
that may not play out in the typical bank robbery
case or sonmething else, it is possibly learning a
little nore about what therapeutic resources are in
the community and about whether your client is
someone that can benefit by that.

MR. JONES: So let's get that then. | will ask
you one nore nmultiple part question, then let ny
col | eagues get in on this. Let's get nowto the
actual treatnment itself. The way that | understand
it, the public defender has closed his file. Maybe he
will be back if there is a ternination proceedings;
maybe he will be back for graduation, it is unclear
unknown. You never saw a defense attorney --

MR, KEMPINEN: | think the private attorneys

whose file mght be open aren't at the hearings.
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MR. JONES: Aren't at the hearings?

MR, KEMPI NEN: While technically they have an
open file, there was not, in ny view, a defense
presence at all in the hearings.

MR. JONES: So, there is a participant going
through treatnment, and there is a public defense on
the teamin the room That person is -- that
person's loyalty is to the team That person is a
menber of the team They participate in the team
meetings. They do not sort of see thenselves as
representing any individual client but they are a
menber of the teamand will advocate in untraditiona
def ense attorney ways. Right?

There does though come this point where a
partici pant may say | don't feel confortable, judge,
because everyone sees the judge as sort of the person
in the courtroom | don't feel confortable, judge,
talking to you about this in open court. | have a
question that the judge agrees this is not a question
per haps.

Now t he defense attorney, who has been a part of
this team loyalty is to the team has to sort of
take that hat off, go over in the corner and put on a
di fferent hat and now have a conference that we don't

know if it's confidential or how confidential it is,
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how much of it gets shared with the team the next day
or the next tine that person's case is comng up. So
Part A of this question is what about that?

Part B. | guess it seened to nme, you m ght have
been suggesting, you had been suggesting with respect
to the consultation process that these other private
bar attorneys or these other attorneys who close the
files ought at |east be observers in the team
meeting. You think it would be unproductive for them
to sit in on team neetings in an adversarial way? It
woul d break down the purposes and functions, the
utility of the tean? But they ought to be observers.

Woul d you think that it night be a good idea if
we are going to have this nodel of the team public
defense having its loyalty to the team that it m ght
be that there ought be a second defense attorney
avail able for the tinmes when those confidenti al
conversations need to be had, whoever cones into the
roomto have those confidential conversations, maybe
havi ng been an observer in sone of the team neetings
then you aren't putting this other team person in a
schi zophreni c way?

MR. KEMPI NEN: One of the beauties of what | can
do as an academ c, people listen to ne. | have that

power. Number One, the team nenber shoul d never
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represent sonebody that's active on the team That's
a recipe for disaster.

Secondly, ny response to when the guy has a
guestion in court that doesn't ask the judge, you
shoul d ask your lawyer. If your |lawer is there, you
can ask him Now, that said one of the things that
is very problematic with scheduling is the dynam cs.

You are all aware if there are guys who have
hearings in the norning, they all stay for the whole
time in the courts. | saw it wasn't clear when your
guy would get called. Many of nmy friends said, "I
can't do this. | have four appearances that norning.
| can't just sit, as entertaining it would be." |
don't know that could be accommpdated; that |awyers
can check in with the clerk and say naybe you can be
inthe first ten cases called. There is ways around
t hat .

But now the fewtinmes that | saw the person
wants to talk to soneone other than the judge, the
t eam nmenber, public defense was called. Part of ne

wanted to go up and say what's goi ng on here because

| was quite curious. | didn't obviously so | don't
know what the question was. | don't know if that team
menber provided any caveat, you know, | am not your

| awyer and what | tell you is in confidence. | don't

32




think they are their |awer.

But one of the ambiguities, as | sawit, people
as they tried, as we worked through this, it is
clearly a work in progress. What | saw were team
menmbers functioning, in nmy view, in a way they were
clearly officers of the court, nenbers of a team not
| awyers for clients. Wen some of them verbalized
their participation in drug court, their

verbalization in review seenmed | ess clear than what |
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saw t hem doi ng.

M5. BERNHARD:

attorney who is part of this tean?
general defense present who is responsible to every
case that conmes through that day or just sort of to

give a general defense perspective?

MR, KEMPI NEN:
MS. BERNHARD:
some ot her people?

MR.  KEMPI NEN:

gifted | awyers and judges in Wsconsin that

| earned a great dea

of value | say they get the credit;

take full responsibility.

That said, |

of the teamis | am not

is the role of the defense

s there a

It seens odd.
think is a viable nodel ?

woul d encourage you to talk to

Some of the nobst wonderf ul

fromare to follow ne. Anything

any m stake |

think the best way to view a nenber

a lawer with a client.
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officer of the court. M know edge of clients is due
process. Defense attorneys have a keener
appreciation for procedural fairness than prosecutors
and judges in ny experience. You bring that to the
table. If the coomittee neetings are not before the
hearings where are decisions nade? The team nmenbers
can ensure an el ement of fairness there.

MR, JONES: But it's sort of nonspecific?

MR. KEMPI NEN: That's right.

MR, JONES: It's not particular to a particular
case or a particular client, just sort of general
like?

MR. KEMPINEN: To all of them

MR. JONES: Well, actually we don't like the way
police are behaving down on the corner?

MR. KEMPI NEN:  You know, the thing |I found
fascinating at a couple of hearings, you saw a little
venting yet where soneone rel apses a bunch of tines,
the public defense said, "You know, | think he has
run out of second chances. | think we need to dunp

hi m The district attorney said, "I think he is

this close. Gve himan extra chance." Rol e
reversal. All people working together; the goa
bei ng we have to come up with a plan to nake the guy

succeed. Clearly the client was to the team In that
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model in the efforts to hel p sonebody when no ot her
thi ngs we have tried before, the crinmnal justice,
seened to hel p.

But | think that the notion that you have
clients because it could be you are representing al

of the guys in the drug court? Are you the attorney

for the tean? For the organization? | think not. If
the team gets sued, do you represent then? | think
not. | think sonmetines thinking that through and

clarifying how you see your role, sone of the other

i ssues fall into place. Then in analyzing the
ethics, the rules, which | touched about, becomes
easi er, not conpletely easy, but easier if we have an
idea first and forenost what is nmy role. What's ny
relationship to each participant and to each nenber
of the team

MR. JONES: Yes.

M5. SHI FMAN:  During your course of observations
and studies, did you talk to any of the actual
litigants in these courts, and, if so, did they
express to you any |l evel of disconfort by basically
not having a traditional attorney advocate? That is
to say did they feel adrift?

MR, KEMPINEN:. | did not. | pledged elenments of

sorts of confidentiality to be allowed to participate
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and see what | saw. | very nuch wanted to because
that's part of the puzzle. That may be nore
i nportant than the others. What do you think.

Even a range of questions. Now that you have
been in the program for six nonths, you | ook back, do
you think you learned -- did a good job of explaining
what you were getting into? Your lawer. |f there
was no defense were there tines during the course of
the treatnent did you want to call your |awer,
want to ask you sonething. If they say | was dirty
and | wasn't, do | have any resources? | don't want
to get them mad.

The roles that you all play for your clients al
the tinme is just sort of a sounding board in
confidence to ask. It would be wonderful, | can
t hi nk of your questions and others that would be of
great value to ask, extraordinary value to ask people
in the program But | did not do that.

MR, JONES: Any questions? 1In a couple of
m nutes any final thoughts you want to | eave us with?

MR, KEMPI NEN: | applaud you for this effort. |
think there is sone great potential, also sone great
tasks. In thirty years this is unlike anything I
have ever seen before. | have seen some poi gnant,

extraordi narily poignant; sonme nake ne want to
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grimace. But to the extent people work together and
try to identify these issues, and that | think one
can nove forward in both, support these for the
cases, that they can be very hel pful and positive
without, in ny view, damaging the inportant role of
the defense function. Thank you very nuch

M5. YOUNG  Professor, | do have a question. In
that do you think that problemsolving courts or
t herapeutic justice, is that sonething that's al so
bei ng taught at the I aw school or is that really just
an experience based?

MR. KEMPINEN: W are starting to integrate sone
of these things nore into the courtroom | know sone
of the other disciplines have started to do that,
some of the public health at the university.

We |i ke many people are sonetines a little bit
slow on the uptake in terns of seeing law in action
focus. Sometinmes one of the values | see going on, |
can integrate that into the classroom | wsh |
could tell you | thought of this before anybody el se.
| taught everybody. But | learn as nmuch fromthe
practitioners and judges and the problenms nmuch nore
than they learn fromnme. But we are just trying to
start to do this nore; the idea being that students

that would go out and choose crinmnal justice as a
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career path would be at |east m ndful of the
different ways that people can approach public safety
and bal ance that with fairness.

MR, JONES: CQuestions?

MR. SCHECHTER: Professor, you had a chance to
|l ook at the entire systemfromthe institution al
the way to the end. |If today you had to make two
recomrendati ons what would be the top two
reconmendati ons you woul d make to change the system
for the better?

MR, KEMPI NEN: Well, one thing again that woul d
be a benefit, I would do, I would invest an infusion
of a great deal of additional resources to the
def ense service. This goes to systemgenerally or
just treatnment?

MR, SCHECHTER: Probl emtsol ving courts.

MR. KEMPI NEN: | would say nore resources for
defense. As far as the problemsolving courts,
anot her thing would be very hel pful would be to nake
sure that we have sufficient resources to enpirically
in sound ways assess the efficacy of these courts, if
they work and for whom they work, when they weren't

wor ki ng and why.

Maybe a final note. W tell students one of the

odd things about crimnal justice with judges, and
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of ten prosecutors, when we inpose dispositions and
recomrend them we often have exactly no idea what,

i f anything, they acconplish other than the depriving
sonmebody of liberty and giving sentences. W don't
have commitnents or resources to sort of enpirically
find that out.

| tell nmy students would you go to a doctor who
said "l just got these two new pink pills. | have no
i dea what they are, take a couple and see what
happens. "

So | think that would be sonething that woul d be
very val uable to problemsolving courts, but just
generally for the dispositions we recommend to see if
t hey are worKking.

MR, JONES: Next question.

MS. BERNHARD: | found your division of the role
of the defense attorneys into there categories very
hel pful tal ki ng about the planning then these team
menbers then the advocate for individual clients.

That was a very hel pful to think about it.

It certainly al so hel ped ne think about where
the legal issues were for the defense counsel in this
area. And it seened to me there were nore | egal
issues to grapple with in terms of planning then the

informing the clients about what he or she might be
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getting into.

Do you see any other sort of legal roles? One
of the reasons | think about this is because | think
a lot of tines the defenders who are working in these
courts don't necessarily have the right training to
be dealing with these kinds of treatnent issues since
some of it seens |ike psychol ogi cal as opposed to
| egal .

MR, KEMPI NEN: Well, | think Liesl will be able
to speak to that. M sense, to a |large extent what |
saw the prosecutors, defense attorneys, judges were
to a large extent deferring treatnent professionals:
what woul d work, what woul dn't work, what the person
needed, what not. They were clearly playing a nuch
nore promnent role in this than any kind of
traditional disposition nodel

MR JONES: Thank you very nuch

MR, KEMPI NEN: Thank you.

MR. JONES: This nmuch is appreciated. Back in
ten.

(Break at 9:50)

MR, JONES: Good norning. W are pleased to
have all of you. | would just ask as soon as | am

done, | see that Carl is handing you nanme pl ates;
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that you all for benefit of us and also for the
record identify yourselves. To the extent that you
have given us a bio, they will becone part of the
permanent transcript of this hearing.

We are pleased to have you. The way this
hearing works, the way that it runs is that we give
each of you really a brief three to five mnutes to
give us the benefit of your introductory remarks.
Then one of us in this case, Vicki Young, wll |ead
the questioning of this panel. So we are pleased to
have you. If we could start at the end and go down
that woul d be great.

M5. DUE: Barb Due, Public Defender in
M | waukee. | have been working in M| waukee for the
past 21 years. | just recently started doing the
di version and deferred prosecution agreenents in the
M | waukee ar ea.

MR. JONES: Fantastic.

M5. RABLIN: Dawn Rablin, | too ama Public
Def ender. | have been in the office for fifteen
years. | have been a part of this group pretty much
since the inception of the diversion. It's been
al nrost two years now that we have been doing the
program

MR. JONES: Thank you.
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M5. DORMAN:  Robin Dorman. | also work in the
M | waukee Public Defender Ofice, and | recently as
of yesterday celebrated ny 29th anniversary in the
State Public Defender O fice.

MR. JONES: Wow.

MS. DORMAN. | started supervising trial offices
around M| waukee County. | have been in the
M | waukee trial office for the last five years.

MR. JONES: Fantastic.

M5. DORMAN.  We just started a pilot project for
a drug treatnment court four nonths ago in M I waukee.

MR. JONES: Thank you.

MR, ASHLEY: M nane is Carl Ashl ey. I ama
M | waukee County Circuit Court Judge. | have been a
judge approxinately ten years. | amalso the Chair of

the Subconmittee on Effective Justice Strategy, a
state-wi de program policy and program for the State
Courts and the Director of State Courts. And that
comrittee has been in effect regarding effective
justice strategies.

Coi ncidently, | have been assigned to drug
court, specifically, a subconmponent of it that is
deferred prosecution agreenents, which Barb and Dawn
here are very involved in. So | amvery happy to be

here and talk a little nore about that.
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MR. JONES: Thank you very mnuch judge.

MR, MASTANTUANO  Greg Mastantuano, private
practice here in M| waukee, specializing in crimna
defense in the state and federal courts in Wsconsin.

You wi Il hear about a couple of things today.
The inception of a pilot programfor drug treatnent
courts. Also, what we are referring to that may be
confusing for you, at the introductory, as the
di versi on deferred prosecuti on agreenment program

My invol venent and the reason for comi ng here as
it relates to the diversion agreenents and deferred
prosecution agreenents in M| waukee County, | took on
an early role working with our newmy elected district
attorneys, attorneys here in MI|waukee County, to
consi der these as options in prosecution of cases.

VWen he was el ected in 2006, Novenber, then
sworn in the January of 2007, we started up a policy
group that started neeting about putting these into
pl ace in our courts in MIwaukee County, which
ultimately led to the assignment of deferred
prosecution cases to Judge Ashley's Court, so | have
a policy-nmaking role.

As a private bar nmenmber, | have taken on the
lead for private bar in MI|waukee County to institute

some of these things in MIwaukee County and carry
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out training related to it.

MR, JONES: | just ask Judge Ashley, if you
woul d give us the benefit of your opening renarks,
then we will begin the questioning. Thank you.

MR, ASHLEY: Thank you. | guess ny roots are as
public defense. | started out when | graduated from
| aw school, | spent nineteen years in a public
defense office before | went into private practice
for another nine years or so then | ran for judge.

I think the opportunity to involve then these
types of progranms is extrenely inportant, m ndful of
defense attorneys are reticent to put their clients
in a position where they nmight fail. But the
opportunities in nmy estimation far out-weight the
failure as conpared to the potential success rate on
changi ng people's |ives.

As a defense attorney, | can tell you |I don't
want to conproni se any constitutional rights by
giving a client an opportunity to be involved in
these prograns. As you will hear fromthe rest of the
panel at no point is anybody's constitutional rights
overl ooked or side-stepped when we tal k about these
prograns. But rather it's an opportunity for themto
be inforned about possibilities where in nmy court you

get an opportunity to have either a dismissal or a
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reduction froma m sdenmeanor from fel ony.

Fol ks, it's pretty tough when you have a fel ony
conviction. It's also an issue regarding color, who
is in our systemby and |large, who is affected by

these prograns or |ack thereof.

When | have an opportunity to have soneone in ny

court who can have a dism ssal, if they do six nonths
of certain things, it's a trenmendous opportunity.

Now, | will tell you that Craig is right. The
Publ i c Defender O fice and John Chi shol m went out on
a linb on this because there wasn't resources. They
simply said we will do this. Wy?

John Chisholmis not someone who is soft on
crinme. It is a matter of being smart about it.
That's when you | ook at the literature and what is
going on in our comunities across the country, we
are tal ki ng about evidence based practices. Let's
try to do sonething that's nore likely to work
beneficially in our cormunities and allow you to
represent your client in an appropriate way.

So frommy standpoint, when | get a chance with
limted resources to try to get this done, and the
Bar, from both sides saying we are willing to work,
this is good for everybody, including the defendant.

Now sonetines it doesn't work. But | wll say,
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and | think sone nmenbers will nention we have a much
better success than failure rate. So the potential is
tremendous about changi ng peoples lives. | don't know
how rmuch over step tine.

MR. JONES: We are interested in what you have
to say, if there is nore.

MR, ASHLEY: | guess one of the other issues,
these things are not done in a vacuum There are sone
t hi ngs happeni ng statewi de to change the way we
al l ocate our resources. Because the bane of the
judge's existence is okay, Carl, sounds |like a great
pl an but we don't have the resources. The effort is
now to try to get resources to help further these
effective evidence based practices. That is key.

Ri ght now the justice reinvest efficiency followers
are here.

This is a federal program you m ght be aware of
in ten states where they come into jurisdictions and
say, look, you will bankrupt yourselves with these
prisons. Let's |look at sone alternatives.

So | had conversations with themthis week: The
governor, chief justice of treatnment courts here,
| egi slators, people are coming here to try to figure
out whether we can change the tide. It is a big

battleship. It's hard to turn it. But there is an
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effort afoot to try to do that.

In addition, the Effective Justice Strategies
Comm ttee has formul ated ai ms or assess, inform and
measure. Another programis to try to get judges
nore valuable information at a tinme when it's
rel evant and to actually neasure what happens.

Then we are al so | ooking statew de at conmunity
corrections actions to try to get noney to deal with
sonme of these |ocal issues instead of putting people
in prison. | will stop and let other folks talk as
wel | .

MR. JONES: Thank you.

M5. DORMAN:  What you need to know about this
group is that we are all trial attorneys who just got
tired of seeing business as usual.

I think when Craig gives you the background of
how we really got together, how we got started, what
our docunents are about, | think probably Vicki
shared sone of information with you already, you wll
get a perspective.

But if I amgoing to fall on ny sword and tel
you how |l ong | have been actually practicing, | wll
take Ben Kenpinen with me. He can talk to you
because he was ny professor in |aw school.

When | worked at The Legal Assistance | nnmates
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Programin | aw school, | could count on ny one hand
the institutions we had. In fact, ny dad was state
senat or. He was on the Joint Finance Panel in the
| egi sl ature when they sold Oxford prison to the feds.
When the state sold it to the feds because Wsconsin
simply didn't need another prison in the State of
W sconsin. Now we have so nany prisons, when | give
talks to different organizations around the state, |
show in a colorful way all the prisons when | started
my practice. You know, | can show you the -- we had
Central State for the crimnally insane then we had
Waupun for our males, we had Green Bay, you go on;
just count on one hand or two the prisons. But now, I
can fill out this rainbow neon, | can string it
across this roomtwo tinmes of all the new prisons.

You all know what we are fanous for now?
Leadi ng the country in disproportion mnority
confinenment. It is a mantle we carry that is just a
total enbarrassnent.

| can tell you my whole career, it |ooks Iike
finally, fighting my whole life in the public
defense, | ook at what we have created. Mre prisons,
and then this. Just this sea of, you know,
incarcerated individuals and fam lies that have been

just destroyed.
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M | waukee, which just feeds the prison system
finally we said, "stop. Enough is enough is enough."
Al'l of us in our office, Dawn and | have a huge
sexual assault trial that is starting. W are doing
trial work.

| did a vocation hearing the other day. The
hearing exam ner said "give regards to Barb. She
wi ns everything. She cones in. " W are still doing
trial work.

This is sort of our -- this is in our free tine,
other time. Wen we are not doing trial work, we are
doing this other work. But this is the work that's
finally changing things. This is what is creating the
nunmbers. This is what is finally going to help; this
is what is going to create the big sea change in our
comrunity. This tiny little treatnent court that we
have goi ng, two peopl e.

I have to tell you what happened | ast night. I
have one client who was going to finally nmake it from
phase one to phase two.

| am sure you hear about treatnent courts
because they have been going around the country. W
have two people out of all the people in the system
who are in this little, tiny treatnment court.

Yesterday, | get the call. My client was going
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to make it from phase one to phase two, got
possession with intent to deliver cocai ne and bai
jumping. He is in the jail. Last night, on nmy way to
the jail to see himafter the program yesterday, when
I got the call the district attorney calls ne on ny
cell. | can hear my purse vibrating. He is probably
calling now to find out what | found out in the jai

| ast night.

But | got it tell you when the assistant
district attorney calls ne last night, | picked up
the phone, | said, "My, God, Jeff, this is the call I
didn't want to hear right now" Jeff said, Robin, he
has to make it. | don't want himto fail. Tell ne

n

what is happeni ng. How many of you have gotten a
call like that froma district attorney? W are
wor ki ng toget her.

This is amazing. This is a newwrld. This is
something | never had in all the years | have been

practicing. When the district attorney says "we have

got to make this work, what is going on with him

tell me what | can do to help." | have the
information. | talked to nmy client; | knowit's going
to happen. | know | amready for our staffing at

12:15 this afternoon with Judge Ashl ey.

Wth one of Judge Ashley's coll eagues we went to
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who was not -- does not have a public defense
background, who has conme around and made a huge
change, | think. | think, he had the potenti al

al ways, but | think he has seen the light. Little by

little he is buying into this program

| just hope he will be allowed to keep this gig.

I hope we will see what happens this afternoon in
court. We are all trying to -- we are all |learning
little by little. That's why it's a pilot program |
am prepared; hopefully, Jeff is prepared.

When | called on our court nonitoring program
said, "You have to get in; you have to test him
because, you know, | am counting on himtesting clean
this norning. Shows up this afternoon; we are ready.
But we are working as trial attorneys. W approach
it as trial attorneys do. W work as trial attorneys.

MR. JONES: Great. Thank you for that. W want
to hear fromall of you. But because we have limted
time, I want Vicki to start the questioning. Then we
will get all of you together and get the benefits of
your thoughts.

M5. YOUNG What | want to clarify in my mnd
if you could give the information to the panel as
well is the diversion and deferred prosecution

agreenments that you have been tal ki ng about, do they
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i nvolve a strong treatment, you know, as part of
t hat ?

| don't know who wants to do it. If you want to
explain to our panel how it was that M| waukee
started the deferred prosecution agreenents and the
di version versus the drug courts because to ne they
did sound very simlar. | wasn't clear on the
di fferences.

MR. MASTANTUONO: If | may, | will explain that
for you. There are sinmilarities between the treatnent
courts approach, drug treatnment courts approach, and
what we have instituted in MI|waukee County and the
di versions and deferred prosecuti on agreenent.

By the end of 2007, excuse ne, over 700 people
in MIwaukee County benefitted froma disposition in
crimnal referral to the deferred froma diversion
agreenent or a deferred prosecution agreenent.

At that point, at the end of 2007, we were
clipping along at 65 percent success rate of those
700 people. Not all ultimately benefited but all were
given that opportunity. And the percentages were
rising and we were continuing to tally our figures.

The way that started, quite frankly, it was born
in nmy opinion of two things. One, we had a long -- we

had a long-tine district attorney in M| waukee County
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M ke McCann who decided not to run for re-election

At the tine he stepped down | believe he had been the
| ongest serving district attorney in the country. He
had been the district attorney since the early 1960s
in MIwaukee County. Harry Connick's dad in New
Orleans was right up there with himin those states.

MR. JONES: Bob Morganfeld.

MR, MASTANTUONO As you can inagine his tenure,
he was a good district attorney but things tend to
stay the sane, unless changes cone al ong.

One of his colleagues, the district attorney, a
gentl eman he hired was John Chisholm He decides to
run for district attorney. Several of us reached out
to the private bar. He asked for support. Severa
of us canme on board his kitchen cabinet.

We started tal ki ng about how things are al ways
done the sane; how the district attorneys had turned
into, as John put it, as candidates in a
sausage- meki ng factory; we punp themall out the
same, we charge all the drug cases, have prison
recomrendati ons, everything, et cetera, charged
mul tiple counts.

Ironically enough, MIlwaukee's violent crine
rate had continued to spike in MI|waukee County and

the drug cases, the drug problens, hadn't gotten any
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better as a result of ten years of sending everybody
to prison. So John wanted to take a harsher approach
to high level violent offenders. He saw that with a
limted anmount of resources, you can't nmke sausages
out of everything that cones into the office. So we
will have to do things differently on different cases
in order to be nore aggressive as district attorneys.
On other cases, as he sawit, we started talking
about this concept. That was one of the factors that
led to the formation of the program

The other one was quite frankly, in my opinion,
it is ny opinion we don't have a local bar. Judge
Ashl ey, assigned in MIwaukee County, a | ocal bench,
excuse nme, in M| waukee County that was |ooking to
institute reforns and try to start-up a specialty
court and treatment court that weren't related to
sendi ng as many people to prison for as |long as
possi ble. W had to go outside of the judges to get
sonet hi ng goi ng.

Wel |, we are adding cases in an adversari al
system District attorney on one side; defense
attorney on another. W can form agreenments. W can
bring agreenents to judges, or if they are a charging
agreement that doesn't result in a charge outside of

the judicial review conpletely. W recognized this.
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So we started a working group with the public defense
seated to ny right.

My background, as Public Defender background,
Robi n hands ne this as public defense before |I went
into private practice, a nenber of the private bar
No. A nenber of the bench. W started this working
group about how can we do this differently when facts
by and large, and we will talk about this, but when
the facts of allegations aren't in dispute.

Al'l of our wonderful trial skills aside, our
trainings, we do our great skills, we all represent
guilty people sonetines; sonetines even our greatest
skills can't serve in ternms of courtroom adversari al
battles to acquit our clients or reach a result
that's borne of litigation that's favorable to our
clients. We all know that.

So by and | arge when the facts aren't in
di spute, do we have to nake sausage out of every
crimnal case? No. W started tal king. Wat we did
decide, we didn't want to institute a first-offender
program It's been done. W didn't want to limt the
possibilities for alternative dispute resolution to
cases where the person was, you know, sonmebody who
had never been arrested before, had a coll ege

education, this inpact on the public defense clients

55




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

nmore so than any other.

By the time you water it down enough, the only
peopl e benefiting fromthis type of disposition are
suburban white kids, quite frankly. So it's not a
first-of fender program W didn't want to limt it
to certain types of cases. Nonviolent crines,
nm sdeneanors, referrals only. W agreed.

The thing that we did initially that really |ed
to the rest of the program | will finish up, we
formed a protocol. W wote a protocol with nmenbers
of the private bar, the public defense office, and
the district attorney office. This was right after
Candi dat e Chi shol mwas el ected to become District
Attorney Chisholm He was sworn in, he sent over his
top Deputy Public Defender, sent over their top

deputy.

W nmet at ny office with a conputer laptop. Tom

started tal king what woul d we agree on here about the
types of cases that should be given an opportunity.
W wrote a protocol for changi ng decisions that were
ultimately put into place. The district attorney's
office, the sane anong all the district attorneys,
this is what you may consi der when deciding to charge
a case

It goes diversion nmust be considered initially.
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I f not appropriate for diversion, based on a nunber
of factors but not first offender or nonviol ent
cases, then deferred prosecution nust be consi dered.
I f not appropriate for deferred prosecution charges
are filed.

The di fference between diversion and deferred
prosecution. First of all, we use standardized
agreenments. These are contracts that we also net and
we drafted. We entered into agreenents, the district
attorney's office and the clients. The only
di fference, the agreenents really are the sane that
we use for diversion and deferred prosecution
agreement. The only difference is this: Deferred
prosecution or diversion is prior to charging. The
district attorney elects those cases not to file a
charge against a client and instead enters into a
contract that the client is going to do certain
things. If the client does certain things, a charge
will no be filed. There are no court reviews because
there is no charge filed, no case in the circuit
court.

Il will tell you alittle nore, and, actually,
Dawn and Barb can tell you nore about how they work
day to day. Deferred prosecution: a charge is filed,

an agreenent is reached about what will be done at
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the end of that six-nonths -- as usually, generally,
our agreenents are about six to eight nonths -- at
the end of that period of tine the case is usually
reduced or dismssed. These are filed in courts,
assigned to Judge Ashley's court, they go in for
court reviews.

Real |y, the only difference between diversion
and deferred prosecution agreenents, when it's
working well the only consideration for a district
attorney is not nore serious cases get deferred
prosecution and | ess serious cases get diversion
agreenments. It is nore does this person need the type
of structured nonitoring that a court review wll
provide. Is this nore a kind of at-risk person that
needs nore structure. Judge Ashley, talking to him
or her every nonth or every two nonths, two weeks, if
not, a diversion can suffice.

If soneone really has a good start on things --
| want to point out these agreenents are nonitored by
athird party. So once the agreenents are entered
into a pretrial services courtroomthat we have in
M | waukee County called Justice Two that is assigned
and a worker is assigned to nonitor the client and go
t hrough what ever he or she needs to do to conplete

the agreenment. If problemarises that third-party
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nmonitor reports to both advocates there is a problem
In the case of a deferred prosecution agreenent, both
advocates and the court. Either party is then free to
make a notion on whether this deferred prosecution
agreement needs to be reviewed, jangled, adjusted,
extended, continued. There is advocacy and court is
regardi ng that.

Judge Ashl ey reviews and deci des on those types
of disputes all the time;, nore often there is a joint
agreenment about what should be done. In the differed,
monitoring is performed by the same agency. But if a
probl em ari ses, we have staffings. They are not in
front of judges, of course, but the district
attorney's office, the public defender's office and
the individual attorneys are all present sitting
around a table, problemsolving approach, talking
about what do we need to do because "your drug
screens are com ng back positive."

Now, Vicki, | wanted to point out, | said there
is alot of treatnent oriented factors. There are.
Most of our deferred prosecutions and di versions, |
woul d say easily half, relate to sone type of ACDA
managenent, nental heal th managenent issues, about
over half. But that doesn't -- it's not a

prerequisite for getting a diversion or deferred.
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There may be a day where the facts are not in
dispute: it's property related, there is no way, or
mental health issues driving the ship. It's just as
appropriate for our program as anything el se.

Per haps Restorative Justice, conferencing with
the victimshould be sonmething that's agreed upon as
part of the diversion agreenment to be conpl eted by
the client before ultimte success can be had.

They are customtail ored agreenents. You sit
with the district attorneys. Wat do we think is the
probl em here; what needs to be done. It doesn't
al ways need to be treatnent rel ated.

M5. YOUNG | would like to get the public
def ense descriptions of these, whether you call them
staffings, when you follow the clients.

The other question | have, since you say -- |
noticed in the protocols there have to be no
constitutional issues, they are not to be resol ved
through this process. That | assume you either dea
with |ater or you have dealt with them I|f you can
speak to those

MS. RABLIN. | will speak to that one. First,
think it is first. Seeing there is no district
attorneys in the audience, with diversion your client

wai ves no rights. There are no risks involved for
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clients. I wll tell you every client when | neet
them this is a wwn-win situation. You don't -- if
you screw up, you can conme back and you can litigate
the hell out of this case. That's the benefit of
diversion. So its always ny hope | can get ny client
the diversion. That's what | try for first.

The district attorneys don't |ike the diversion
as much because they don't have any guarantees. W
can convince many to do the diversion because of the
internet. My hitch to the district attorney is, |ook,
as soon as you issue a case nunber, ny client's
ability for enploynent or getting into school is
di m ni shed greatly. This is what is hol ding down the
African American community within M| waukee County.

It is the enploynent issue. The district attorneys

can see that and they will go along with the
di ver si on.
M5. YOUNG | just learned this norning

apparently in Wsconsin arrest records and case files
are easily accessible, accessed by the public? |
didn't know that.

MS. RABLIN: Yes. The school s.

M5. YOUNG Not arrests but case files?
MR, MASTANTUONO  All pendi hg cases.
MS

RABLIN: Arrest records because an enpl oyer
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can pay a seven dollars -- thirteen

M5. YOUNG Steve Meyer told nme it was thirteen

MS. RABLIN. To get NCIC arrest records.
Clients who called nme, they were on diversions, they
said "You said it wouldn't be on ny report. Well, it
won't be on your record as a conviction or even a
charged case, but if an enployer pays a fee to get
the NCIC check, they will see you were arrested for
this.

At end of the diversion, they are given a
success letter. | tell the client "This is
i mportant. You keep this letter saying you
successfully conpleted it regarding your arrest on
July 7, 2007. No charges were ever issued."

So diversions are the best thing that ever
happened to ny client population, as a public
def ense.

M5. KELLEY: Let ne interject. It is right on
point. You are able to get involved in the process
to help the district attorneys deci de whether or not

it should be diversion on the front end.

MS. RABLIN. The key is that we do a |ot of work

for the district attorney office quite frankly. W
write the agreenent.

MS. KELLEY: Shocki ng.
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M5. RABLIN:. They call us. We carry cell phones.
I have a client, he was arrested on theft. | am
t hi nking he mi ght be appropriate for diversion or
deferred prosecution agreenent. Yes, he is
appropriate for diversion. Let ne cone over
i medi ately to get this file off your desk. | will
ask for himto be assessed to see if there is
treatnent need; then | type up the agreenents. You
go to lunch. | will work over ny lunch, get this
done and it will be ready for you to sign when you
get back." (laughing.)

It's great. We were joking. W just got badges
to get the district attorneys. | said to Barb, "It
says district attorney's office. But, Barb, it opens
doors. "

MR, MASTANTUONO Literally.

M5. RABLIN: | cone froma social work
background so this is not foreign to me, to do an
assessnent, to look at my clients. Quite frankly, |
was doing it for thirteen years but | wasn't getting
anywhere. | wasn't getting any benefit, because | was
talking to a judge who is like, "Okay. Mss Rablin, |
know you said this before, he has needs, but | have
probation and | have prison."

Not any nore. These agreenents are linited by
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our creativity, our ability to go out into the
comrunity and get resources is what we do. W are
knocki ng on doors constantly, emails fromthe
district attorneys: Dawn, there is a treatnment group
that contacted ne. They want to hear about us. W
may be able to get a case manager because Justice Two
now does a lot of nonitoring but not all. If a person
is not qualifying for their nonitoring because they
are at-risk or high enough in terns of treatnent
needs, we have to find another nonitoring agency.
That's a ot of work. Alot of work in the comunity
that doesn't have a | ot of resources.

| amreally proud of our success rate of 62
percent. Because really it has fallen on the Defense
Bar and Public Defenders to get that rate.

I think we should all go out and lift a beer
that we have that rate. Not in treatnment courts.
(Laughing.) It has been phenonenal. It has been a
roll ercoaster. The doors have not al ways been open.

Judge Ashl ey has been a phenonenal judge for our
clients. He is someone they can |l ook up to and see
as a nmentor, a role nodel. He gives theman extra
push. He gives thema pat on the back when they need
treatment for many clients. It is the first tine

anybody in their life said, "I amproud of you. You
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can do this."

| got sidetracked a little bit. 1 Iike what |
do. | likeit alot. Wen | tell clients, |ook, what
I tell about deferred prosecution agreenents, this
programis for guilty people. |If you are not guilty,

you should not do this program because you have to
wai ve all your rights. Your own deferred
prosecution, you have to enter a plea of guilty. But
it's also designed to put you in a better life
position. What got you into the crimnal justice
system that's what we do, we want to deal with and
get you out and hope you never return. That's a lofty
one; that's our goal

MS. DORMAN. Clearly, we are a predispositiona
program | know you were going to talk to Waukesha.
They are post-dispositional prosecution.

M5. YOUNG It sounds like two things. Diversion
no charges. Deferred prosecution agreenent, there is
char ges.

MS. DORMAN: A charge, a plea, but then if you
are successful, it is disnmssed. Dismssed or
anended.

MS. DUE: Deferred prosecution agreenent is a
m snonmer. It's deferred judgnents. W have al ways

used deferred prosecution agreenents. But that's a
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m snoner .

MR, SCHECHTER: Let's get the definition right.
It's predispositional even if there is a plea because
there is a possibility of dism ssal or reduction?

MS. DUE: Judgnent is not entered into.

MR, SCHECHTER  Wherever we go people give us
different definitions.

M5. YOUNG If sonething goes wong in deferred
prosecuti on agreenent, you have waived your rights.
You have a plea. To that extent it is actually post.
You may not say it is post-judgnment because there is
no sentence entered but post-judgnment in the sense
you won't be able to go back and relitigate your
what ever .

Ms. DUE: If you are not talking to your client
bef orehand, you are doing an incredible disservice.

We have to discuss that obviously upfront beforehand
that you understand that you will be entering a plea
to this, you will be waiving all these rights. |If
there is a serious constitutional issue we would
advi se them not to.

M5. YOUNG What tinme frame are you given in
order to talk to them about that? Sorry.

MS. RABLIN. For instance, ny co-worker, who

cane down with stomach flu, someone being produced
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today who the district attorney is willing to offer
def erred prosecution agreenent to. He al ready has
been assessed by Justice Two. Now, when | go back
over lunch | will have a printout of what basically
they view as his needs. | will take the police
report, the assessnent, and go neet with himin

custody and go through that. He will make a deci sion

at that point if he wants to do the agreenent or not.

Then he will get out of custody. | make an office
appointnment. He will come. W wll go through the
agreenent, the police report. A court date will be

set for the initial appearance, a plea entering
def erred prosecution agreenent within about two
weeks.

MR. CLARK: \When woul d he have been arrested?
Wthin the |ast 48 hours?

M5. SHI FMAN:  Two qui ck procedural questions.
Then a substantive question. On all of these whether
it's deferred prosecuti on agreenent or diversion, do
you get discovery right away?

M5. DUE: Yes.

MR. JONES: You never have to make a deci sion
bl i ndly?

MS. DUE: Yes.

MR. JONES: What's discovery? Police reports?
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M5. DUE: Yes, sir. Qur district attorney has
al ways had open file discovery. W get everything
t hey have.

MR, JONES: So the police bring in the police
report right away. The district attorney nakes a

copy and gives themto you?

M5. DUE: Imediately. | play it for himon the

conput er.

MS. RABLIN: On discovery we have to wait unti
-- but in deferred prosecutions, they are giving it
to us even before the prelimnary hearing.

M5. SHIFMAN: On a deferred prosecution
agreenment can you litigate any issues?

MS. DORMAN.  All, with the exception |I have
actually had notion hearings on a couple of cases
that | had been offered a deferred prosecution.

MS. SHIFMAN: Looks like an issue eligible for
deferred prosecution, you have talked to the district
attorneys, "you got a serious issue here. " If it
doesn't work, we will do a deferred prosecution
agr eenent ?

MS. DORMAN: Not quite that way. |t happened
there was a notion, we |ost the notion, then I
begged.

MS. SHIFMAN. That's what | was sayi ng.
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M5. DORMAN. | begged. | said, whoops, naybe |
shoul d have asked for the deferred prosecution
agreenent first. My mistake. Then sone cases it was
clear it could have been --

MS. RABLIN. O their cases fall apart. The
district attorney says | should have offered deferred
prosecution agreenent in the first place.

MS. DORMAN:. There are sone exceptions. It is
not a hard-and-fast rule.

MR. JONES: | read the sentencing project report
whi ch was mi nd-boggling, eye-opening. | also reviewed
the W sconsin Comm ssion on Reducing Racial Disparity
in the Wsconsin justice system

Now t hat you have these prograns, you have three
progranms now in M| waukee County that | understand is
the deferred prosecution agreenent and drug courts?

MR. ASHLEY: The pilot for drug courts.

M5. YOUNG It isn't a real drug court -- sorry?

MR. JONES: Let himfinish.

MS. SHIFMAN: My question is people who are in
and out of courts all the tinme, are you seeing people
of color: African Anerican, Latino comrunity, is nuch
smal | er but your African American comunity nunbers
in these progranms, are you seeing then? You know, to

me just | ooking at the nunbers there ought to be an
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extraordinarily high percentage of African American
pr edef endant arrestees coning through these prograns
just based on the nunbers.

M5. RABLIN. Yes, we are. They are getting the
program | can say this. There was an issue early on
that | keyed the district attorney's office, |ook,
your drug unit is not doing what they need to do for
my minority client. When I wal k in, whenever | seem
to get a call lately on diversion, it's for the cute
coll ege kid who she was able to conme to tears. The
district attorney goes we won't do a deferred
prosecution, a diversion. She is crying. Guess what?
My inner-city kid is not crying. She should stil
get the diversion

The district attorney |ooks at nunbers. W
keep track. They went to their drug units and they
said, hey, we have to offer these. These ki nds of
statistics cannot be coning out of this program

M5. SHIFMAN: Let me ask you froma | aw
enforcenent policy standpoint, even before you get to
the district attorneys, what have you seen in
response to these nunbers? Have you had any changes
in |aw enforcenent policing out in the comunity?

Are they still just bringing in an extraordinarily

hi gh percentage of these people into the systenf
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M5. RABLIN: The one thing | have found
heartening slightly, | have had a police officer
comng into the district attorney's office saying,
think this kid should get a diversion or deferred

prosecution agreenent.

I will tell you what. Everytine | see a cop
outside in the hall, because we have an office in the
courthouse, | amtrying to educate about what we are

doi ng.

I had to snile when the district attorney called
me and said, "the police officer says this kid should
get a diversion. | amcalling." Times are changing.

MR. JONES: The nunbers are still there.

MR. MASTANTUONO  Exactly. But the attitudes are
changi ng. We have a new police chief in MIwaukee
who was recently hired. He and the district attorney
both seemvery committed to nore conmunity oriented
policing |law enforcenent tactics. | know our district
attorney. This isn't in the closet program He has
publicly spoken about the fact we have to offer
alternative dispute resolution, essentially in

crimnal cases, in order to address the violent crine

problem He is willing to put his noney where his
mouth is. Over tine we will see that reflected in
| aw enforcenment as wel | . It isn't uncommon for the
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office to get behind these agreenents and have i nput
into themat the charging conference quite frankly.

MS5. RABLIN. O ficers conme to staffings. W
never had that before. CQur officers are willingly on
a battery, it canme in as a battery to police
of ficer, doing restorative justice, and the police
of ficer whom she hit in the nouth with her cel
phone.

MR. ASHLEY: | have to leave in five mnutes.
My daughter, eleven, is doing a poetry reading
program

MR. JONES: W appreciate these priorities.
That's the right call

MR. ASHLEY: | want to point out, a deferred
prosecution agreenent, there is a full -- regarding
t he wai ver of rights, the defendant, the defense
attorney, everybody knows you are pleading. You are
pl eading guilty. | tell themnormally | enter a
judgnment of conviction today. But instead | wll
defer this for six nonths, normally a six-nmonth
period, and set it for a three-nonth review. W talk
about court intervention, the difference between drug
treatment court.

The deferred prosecution nodel is nmuch nore

hands-on by judicial officers. W are doing that.
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It was conming together to get us to have an
opportunity to do sone intervention. So now | have
to admt there are tinmes when the district attorneys
will say, they know ne now, | don't want to revoke
soneone right away. | will do nmy little sernon, try
to get people to understand how inportant it is. But
it is really tough to have soneone so close to
avoiding a felony for an out-right disnissal to say
you lost it.

Sonmetines the State, | have to give the State a
|l ot of credit. They are saying, "I know what you are
going to do. Quite frankly, | agree with you. W
will give themone nore chance. | want you to know
that's a contract that the fol ks have down there.
amvery reluctant."

In fact, | have never over the objection of the
State continued one of these because otherw se what |
am sending is not going to be up to ne. Ad Judge
Ashl ey made his mnd up. | do push. Sonetines it's
very hard but | am never going to say | won't revoke
because it is like a contract. | say that there it
is. Any other questions you want to address?

M5. YOUNG How do you view your role as a
judge? |If you are saying it's their contract, | am

just sort of along with it as opposed to your regul ar
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judge's rol e?

MR. ASHLEY: Let ne give you an exanple. A
young nman cane in. He had about a pound of narijuana
in the car. He was a college graduate. He was
wor ki ng, no priors. | think everyone understood that
alittle while ago a pound of nmrijuana, you are
going away to prison, least of all you are not going
to walk away with no conviction

So he didn't do exactly everything he was
supposed to. So the district attorney was going to, |
could feel it, ask ne to revoke it. Then | said, "Can
I go in chanbers?" | took the defense attorney, the
district attorney. | said, "I know you want to
revoke it but let ne ask you: do you think is he
personal use or is he selling?" She said, "you know,

I think it is personal use. | really do I think he
was snmart. He wanted to buy a whole lot; don't get
in and out. Costs." She said, "You know you are

probably right. Okay. Let's do this."

We go back out, we extend it. Just |ast week he

canme in successfully conpleted. Now he doesn't have a
felony conviction. That's a win-win for everybody.
That district attorney didn't want to do treatnent.
My role is to defer to thembut to tweak it a little

bit here and there.
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M5. SHHFMAN:  In a district court your role is
obvi ously nore hands on?

MR ASHLEY: In a drug treatnment court setting
it's really hands-on. | defer to my coll eagues.

Al t hough you say he has cone al ong, underneath he is
al ways there. Tweak it alittle bit.
(Judge Ashley exits room)

MR. SCHECHTER: The question is two-fold. First
to Craig. The role of the private bar, privately
retai ned cases; one, are there a lot in these courts?
Two, do the privately retained attorneys know how t he
courts functions? Three, what training is there for
the private bar, not involved in institutiona
defender? And, Four, where there are nany
conferences and peopl e have to cone back, are the
private bar attorneys com ng back for those
conf erence?

All the way to the end. That's the first
guestion | would like to get, just fromthe private
bar. Then | have a question about ethics for all of
you.

MR. MASTANTUONO. | will answer those in order.

There is nore cases for the private bar than
antici pated there would be going into our policy

reforms. As you know, | nean for this group of
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crimnal defense |lawers to get into a group and
agree on sonething, it would take a lot. For the
entire bar right in the county, there is bl ow back
you get from people. Being a point person on policy
with the district attorney, | heard a lot of if from
my coll eagues in the private bar.

But how it works in private practice is this:
Sonebody is arrested and they don't qualify for
public defense or there is if not an arrest an
i nvestigation. They have not been eval uated by public
def ense.

If there is sonmeone who has resources to hire a
private attorney, they are given an opportunity to do
so. They may |ike any other case find nme, okay. If
they find me and it's prior to a charge bei ng issued,
there is either a, what we call "an ordering
conference" in MI|waukee County, where you are
scheduled to conme to the district attorney and tal k
about what you are charged.

O sonebody in jail, | go to see the person
because fanily nenbers contact nme. They haven't been
taken for charging yet. | will address the issue of
di version or deferred prosecution, and hopeful ly get
one, right.

W al ways know as | awyers our best work, all of
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our wonderful trials aside, our best work is when
nobody knows we exist or what we did in a case. |
shoot for that on diversions.

So there is opportunities to do cases in private
practice. | also take appointnents. M office takes
appoi ntments fromthe public defense when they have a
conflict in multiple defendant cases that's going to
be offering diversions.

Training. It was a very inportant issue. First
of all what we have done to nmeke the protocol
di version and deferred prosecution agreenent is a
st andar di zed agreenent available to any practitioner
in MIwaukee or anywhere el se, whoever wants to get
t hem

We have publicized the program both through the
public defense office, private bar appointnent |ists,
the attorneys that take appointnments fromthe Public
Def ender.

And, for exanple, at our annual conference, our
annual crimnmnal defense conference, it is nuch like
this one, in MIwaukee yearly. | presented |ast year
with District Attorney Chishol mand a couple of folks
fromthe Public Defense to alnmobst all private bar who
were at that training about this program How? In

fact, we had conpact disks with all the forns that we
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handed out to everybody because we don't want the
programto fail. The nore practitioners that are
using this, the nore it becones institutionalized so
the harder it is to make it go away when sonet hi ng
happens.

MR. JONES: They keep coni ng back, the probation
and parol e?

MR, MASTANTUONO They have so far. We will be
doi ng sonething in the fall

MR. JONES: W heard it is econonically not
feasible for some private bar guys to do this. Get a
retainer, let's take a sinple drug case.

MR, MASTANTUONO Pl ease.

MR. JONES: $1500. | don't know what they are
doing from M | waukee. | am from Manhattan. You take
that, you make a calculation as a private attorney
what it will take. Suddenly you find you have one of
these cases, you nmay have to come back for eight
conferences. So you have underbid yourself. The
guestion is are the private attorneys coning back in
this area?

MR, MASTANTUANO  That was the last part of your
guestion. First of all, nmy answer is they should be
because | don't see anything about this arrangenent

that's divorced from advocacy. This is advocacy in
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its purest formwhen you have a client in one of
t hese prograns.

If they have an econom c incentive not to cone
back, in nmy opinion, they are not doing their
managenent of their business very well.

If | can get a benefit to ny client, and | have
not figured out a way to nake noney on it, | will be
that blunt, then | have a problem

What | have found is that these probably aren't
the best days for flat fee arrangenents. | think that
you know if you start going hourly on these cases
with a deposit into the trust account, you will not
only do the anount of babysitting that you need to do
for your client, but you will be rewarded
economi cally for doing so. | think that's nore than
likely the nodel for diversions.

MR JONES: | have to cut you off. No?

MS. KELLEY: As you all were speaking, |
reali zed how dependent the success of your systemis
upon the comm tnent and the good-will of the
prosecutor, the bench, the public defender office.

When you as individuals are gone, what sort of
successi on plans do you have? How are you making it,
this, a part of the culture of MIwaukee County?

M5. RABLIN: Wthin our office we are trying to
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train as many staff attorneys to do these. They like
to cone to us and have us do their work for them
too. But we are trying to get themdo their
agreenment. That's why we put it online. It's an easy
document .

We have referral rep in M| waukee. Wen the
district attorney's office has a chargi ng conference
with soneone, our referral rep person can go over and
talk to them if they qualify for us. They do know
how to negoti ate these.

It's not a private club. It's not a secret. W
are trying very hard to educate as many | awers to do
these as possible. W are going to do training at
annual conferences, but within our office as well we
do mni-trainings about changes. W have a treatnent
fair where all the treatnent providers are inputted
in the community. We host it in the courthouse. The
ot her attorneys can becone aware of the treatmnent
providers as well. W are resources. |It's too nmuch
dependent on us, | would agree with that, but we are

desperately trying to get as nmany attorneys.

MR. JONES: Now, are drug court judges and ot her

j udges who preside over your various prograns, are
those positions rotating or what?

MR. KEMPI NEN: Yes, August 1st.
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M5. DORMAN.  Today. That was Judge Ashley's swan
song.

MR, CLARK: Two questions. Dovetail. In terns of
the prosecutor's office, it is obvious you two are
the contact people when soneone is arrested. |s there
a dedicated group of people in the prosecutor's
of fi ce who those cases go to who know to contact you
all when the arrests are happening?

MS5. DUE: Jeff Altenberg is the head of the
unit. He has two additional prosecutors that are
involved in it. But the rest of the prosecutor's
of fice, they are obviously, everyone is review ng
these. They contact -- they know to contact us.

MR. MASTANTUONO  What they have tried to do is
to have a designated prosecutor do what they cal
"charging." They take charging weeks. So there will
be a team of about eight or nine prosecutors in any
gi ven charging week up there. They try to designate
sonmeone as the point person if a case is going to be
diverted or deferred to handle with either public
def ender or private bar.

MR, CLARK: You talk about the 62 percent
success rate. | want to ask you how do you define
success? 1Is that the sanme for a diverted or a

deferred or an aggregate of both?
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MS5. RABLIN: They are strikingly simlar, the
success rate. At any given tine, we had at one point
where the diversions were higher; great for us and
our clients. It's always between 62 highest. What we
got was 68 percent. It depends how quickly we get to
meet with the district attorney and processed or not
pr ocessed.

MR. JONES: How do you cal cul ate success?

M5. RABLIN. It's an arbitrary definition at
this point. It's based on six nonths conpleting the
condi tions of your agreenment and not havi ng anot her
case.

Ms. DUE: A letter fromthe district attorneys
sayi ng your case is processed or else the defendant
goes into court and the case is anmended.

MR, CLARK: Soneone's success, they said, the
first is that part of the contract they said?

DUE: Yes.
JONES: It's defined in the contract?

DUE: Yes.

2 5 3 B

JONES: At sone point it is defined for
every one. |If they are successful, if they get
arrested in a year or two, this is a one-tinme only
opportunity, or are they allowed others?

M5. RABLI N: | think | have a record. | had a
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record with a client with five deferred prosecution
agreenments. It was a nental health issue.

This client, to ne, should be held out as to
what this programcan do. | w sh the Judge was here
right now, I will try not to cry. Hs famly was so
grateful what the crinmnal justice systemdid for
this individual, to get himresources. W got him
hooked up. This kid, early 20, schizophrenic, just
out there. He stole thinks |ike 500 pairs of
sungl asses, 750 nen's ties. It was |udicrous what he
took. But we got himthe conmunity nonitoring agency
that was in the end adm nistering his nedication,
checking to make sure he was taking his medication
transportation to go to his treatnent. Wen this kid
started, he went even on nedication, he was addicted
to street drugs. | nean, it was a phenonenal success
story. His father cane up and was literally crying

in court thanking everyone.

MR, JONES: Last set of questions. Go to Adele.

MS. BERNHARD: To get a handle on the structure,

which | think Jay was doing a little bit, this sounds
li ke the public defender, the prosecutor, the point
person in the prosecutor's office, a nunmber of people

in the defense office.

So sonebody gets arrested and who sees it first?
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The prosecutor | think mght be then contacting
sonebody there. But how does that relate to Judge
Ashl ey, because it seens this could go to any
courthouse right. Are there many courthouses where
these cases go or all these cases just go to hinf

MR, MASTANTUONO  But judicial, by order of the
Chi ef Justice, if the charging decision that cones
out of this neeting between prosecutor and the
defense | awer, if the charging decision, it's going
to be deferred entry of judgnent agreenent we shoul d
really call them it's schedul ed in Judge Ashley's
court for that initial appearance where you appear, a
plea is taken and the entry of judgnent deferred then
the deferred prosecution agreenent i s executed.

MR, JONES: How many criminal courts are there
in Ml waukee?

MR. MASTANTUONO: 47 branches in M| waukee
Circuit Court. Alnost half of themcrimnal.

M5. DORMAN: The deferred prosecution can go to
any crimnal court once the deferred prosecution is
entered. Then they go into followup for deferred
prosecution agreenent, the deferred prosecution
court, Judge Ashley's court.

MS. RABLIN. You can obtain it any step of the

role. ldeally we get it upfront. At any point any
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| awyer can attenpt to negotiate these.

MS. DORMAN: | am not part of the team but ny
deferred prosecution can occur further in any
crimnal court.

MR. JONES: Do you have anything witten up
about the project? That's why | asked for M I waukee
County because | was trying to find it.

M5. YOUNG Robin sent ne the agreenent.

t hought | sent them out. The protocol.

M5. DORMAN:  Yes.

MR. JONES: Nothing that says about the
eval uation. You said 62 percent success rate?

M5. DORVAN:  We have that. W can send it to
you. | can forward it to the commttee. | just want
to say, one, they are doing in our drug treatnent
courts the diversion, the deferred prosecution
agreenent deal with sort of early offenders,

m d-of fenders. Drug treatnment court is supposed to
deal with -- it depends on clients and totally repeat
of fenders -- definitely people who have been, have
been, to prison; people who were returning to prison

MS. RABLIN:. But the deferred prosecution
agr eenent - -

MS. DORMAN: Heavy return prison people; just

top |l evel people who are in our treatnent courts;
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peopl e we are supposed to do.

MR, MASTANTUONO Last thing. W would be
remss if we don't |leave with you greatest risk to
this programis less of it beconing
institutionalized, having people take it over. W are
secure there or on the path. As the district attorney
hires new district attorneys, that's the best thing.
Al'l of these new district attorneys coning in with
this becone a part of the process. Their culture is
changing; the district attorney office will continue
to do so.

The biggest risk to the programis treatnent
resources and nonitors in the conmunity. Qur
strength: 1t was grass-roots advocates, sinple form
to the agreenent. Also our weakness, this isn't
bl ock-grant funded, not a state funding or federa
bl oc-grant fundi ng.

We need to find the resource to put people
t hrough these prograns so we can keep those public
defense nunbers up in the for-profit treatnment and
private practice clients. It's easy to put someone
t hrough a program but not so for public defender
clients.

MR, JONES: W are beyond tinme. You have been a

terrific panel. W appreciate your passion, your
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comm tmment, your dedication. Thank you.
MR. KEMPI NEN:  Thank you.

(Break 11:05.)

MR. JONES: W are going to start. | apologize
for having you sit here, just listening to us ideally
chat. We are very appreciative of you being here. W
are interested in hearing the way things work in your
county and jurisdictions.

The way this panel operates is that we give you
each five mnutes to give us the benefit of your
t houghts. Then we |ike to save as nmuch as we can for
questions because we have a bunch. One of us takes
the | ead on questioning each panel; in this
particular case it will be Marvin Schechter

Why don't we start with you, M. Dickmann, tel
about yourself and give us the benefit of sone

openi ng remarks, if you woul d.

MR. DI CKMANN: Thanks for inviting nme. I work in

Wod County. That's where | practice nmy office in
Stevens Point. The reason here, | supervise public

def ender office in Wsconsin, points north.

In 2004, | was part of a crimnal justice panel.

We started tal king about drug courts and started

nmovi ng very quickly. | soon becane aware that | was
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going to end up being involved in drug court. At that
particular tine | didn't know hardly anythi ng about
drug courts whatsoever. | began to think about what
my role was going to be. As | thought about that, as
| becanme nore involved in the planning process for
the drug courts, | becanme quite interested and that
resulted in | authored a paper for the public defense
office involving ny role in the drug court and
ethical issues. Then | coauthored a paper with Judge
Levine, who you will hear this afternoon, on the sane
t opi c.

When | thought about what ny role is going to be
and sone of the issues and problens | would have, |
am sure sone of the things you have heard about:
confidentiality, was it going to be active
partici pants, passive participants, how was it going
to protect my clients' rights, kind of those
mechani sns ki nd of things.

What | found in Wod County, what we did, which
ended up pretty nuch alleviating ny concerns, is that
up front we defined what ny role is going to be. W
did that in the opening so the team knew that | was
going to have a different role than everybody el se on
the team because | had a special, special situation,

an ethical obligation for ny clients that canme to
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drug court and were actually participants. | would
not be assuning the general teamrole in discussing
their cases going on, sanctions, or those kinds of
things. If I did anything, | would be advocating for
my clients. That's the way things kind of ended up.

For other attorneys that brought clients into
the programthat | had not represented that | would
assune the general teamrole, so up front the team
knew that | was going to be a little bit different
t han everybody el se on the team

One of the concerns | had early on was
fundanental fairness. M concern was as we | ooked at
the early conposition of the team there is going to
be one sole public defender; there was going to be a
prosecutor. W knew there was going to be at |east
two people from probation and parole. Three or four,
maybe five cops that were initially going to be on
the team Then other crimnal justice system peopl e,
| ower rank, worried about how are we going to be --
going to stay fair with that conposition

And the way that | think we made it fair and
kept it fair was | had a very early role in the
pl anni ng process. | was there fromthe ground up. |
did a lot of volunteering. I have witten 50 to 60

policies and procedures.

89




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

We have mai ntained a very strong presence on the
drug court team W have two public defense and one
private defense attorney on the team so our nunbers
have i nproved. W al so encouraged as many, as many
disciplines on the team Clerical, nental health
persons on the team soneone from social services on
the team W are getting a congloneration of views on
the team which | think hel ps.

One thing a little bit different about the Wod
County team Al of our inportant decisions are done
by majority vote.

In terms of ethical concerns, | think we
provi ded by policies and procedures a way for
partici pants to contest drug tests, contest
sanctions, to be heard in front of a court. W give
participants this in terms of what exactly the issue

isinterms of violation or potential sanction.

I think the bottomline in Wod County we have a

very good drug core team and, therefore, and because
of that we have a very good drug court. It's a team
that gets along. It's a teamthat has changed over
time. But | think training also has been available to
us as well the national training for drug court is
absolutely excellent. W just sent five or six people

to the training this year. That's a big part of it as
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wel |, keeping everyone on the sane page.

What | al so observed in terns of fundanental
fairness, one thing |I was concerned about, what about
the folks termnated fromthe program A judge wll
hear the sentencing, will they get spanked
additionally for failing the progranf

My observation has been that isn't the case.
There has been some acknow edgenent these people have
entered a program knowing it would be a very
difficult program They get credit for a significant
period of it so they probably have experienced this
while in drug court. Cenerally their sentence turns
out relatively good despite the fact they failed from
t he program

In terns of our drug court, things are going
very well. W are currently operated under state
grant with state nonies. They | ook and check to see
how you are doing. There was a state anal ysis | ast
year, just Wod County, which is a very snmall county,
a coupl e hundred thousand. So the court itself,
itself, is functioning. | think it is good for the
clients, good for the conmunity, and things are going
fine. The way things have gone | have no specific
concerns about ny role on that team

MR. JONES: Thank you. M. Meyer
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MR. MEYER: | amin private practice in Mdison

which is the council, capital for Dane County. It is
a comunity that is in large part inpervious to
econom ¢ downturn. The majority of the individuals
who reside there are enpl oyed by the university, by
the state governnment or council governnent. But there
is a segnent of the comunity, because it has this
idyllic reputation that it becomes a magnet for
peopl e seeking a better life. Those are sorts of the
under-1ying econom c issues that are in play in this
particul ar county.

| have practiced now there for 28, 30 years. |
guess | bring a perspective of history rather than
personal know edge. | will talk sonewhat about the
Dane County program Actually, M. Farmer who is
speaking later this afternoon is the go-to guy in
terms of specific information. But | think | have a
better historical perspective than even M. Farnmner.

The reason, speaking globally, that | think
these types of courts have arisen is what | call the
"perfect storm"” The perfect stormare three separate
events. One is the rising costs of incarceration
rising costs of police services being used to deal
with the problens that flow from addiction, nenta

illness, things of that nature. A lot of those costs
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are borne by our county government. They are not
borne by the state. So the counties are strapped,

real estate taxes pay for npbst county services. They
want options to solve problens. So that's one part of
the storm

The other part of the stormis now that | have
been in practice |ong enough, when | started the
focus was on rehabilitation. Then the nid-80s cane
along. It changed to punitive; the enphasis was on
that. Now the pendulumis sw nging back toward the
rehabilitation focus.

Then the third part of the stormis, | think,
historically. The judicial system has stepped up
when ot her branches of governnent have fail ed.

In my view point the legislature in the State of
W sconsin has failed. They don't address these
i ssues. They pass |aws so they can go back to the
home district and say we upped the penalties. Wo
cares who bears the cost. In effect, we are filling a
vacuum we are saving the legislative branch from
itself by the creation of these various prograns.

The historical underpinning of the drug program
in Dane County actually relates back to the md-70s
in which there are two district attorneys. They

foll owed each other. One was the |last Republican
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district attorney, then the denocratic district
attorney. They started a first offender program The
first offender was assigned to diversion ni sdeneanor
to get offenders out of the system The first time in
we will give you to go to sonme classes, be a good
person for six nonths. The case either won't be
charged or it will be dism ssed upon successful

conpl eti on.

I call it Uncle Ernie of the present drug courts

program The first offender programstill exists. It
has been nmodified in structure and procedure, the
types of cases that it handl es, but one of the key
features of it is that admission to the first

of fender's program back in the 70s, as it is today,
was that the district attorney's office is the

gat ekeeper. | think that's an inportant thing to
remenber for a nunber of reasons, which I will allude
to as | go al ong.

In the 80s, | was not necessarily a big fan of
the first offender program It becane a dunping
ground for bad cases. Here, you got a client who
conmes in bad search, narginal case. They said we
will send you to first offenders. Present it to the
client. Okay, here it goes. You can go to first

of fender program you know, | nean about 39 of ny
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clients succeeded in the first offender on probation
or whatever. | said successfully conpleted cases,
dism ssed or litigated, we don't know what the
chances are, depending on the judge we draw it out.

A lot of clients would obviously go for the
first offender's program But it becane a dunping
ground. As you can tell you have the district
attorney gatekeeper. Bad case, we will solve it by
going to first offender.

In early 2000, a Dane County judge said, let's
have drug court. We will nodel it sonmewhat after the
first offender program The drug court assunes
simlar features to the first offender program The
district attorney is the gatekeeper. You can't get
in wthout them saying a-okay. In the early version
of drug court they would only all ow ni sdenmeanor
possessi on cases, which | doubt was brain dead. Mbst
of the people comng in, good fanmlies, they can get
treatnment el sewhere. They can. Most of ny clients
were doing it in advance. They wanted to shepherd
t hese people into drug court because they wanted the
nunmbers to be a high rate of success, show they can
justify its continued existence. At that tinme period
there was a lot of tight jaws between the Defense Bar

and the district attorney. Oten the sane issues:
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dunpi ng ground for bad cases, only taking n sdeneanor
cases. This is nonsense. W have this program we
shoul d be extending these services to those people
who need treatnent: People addicted who go out and
commit forgeries, a felony. The people that go out
and do purse snatchings, a felony. Those are the
types of people who we should be providing the
services to.

For unrel ated reasons, | was out of the picture
for three years. | had one case that took three years
of my career. That's when that case started. That's
when the status of drug courts -- when that case
finished, | got back in, M. Farmer was the
gat ekeeper fromthe district attorney's office. The
whol e program had changed to address those probl ens
that | have rai sed.

Finally, we are getting the felony drug charges
into drug court. He is signing off on those: The
purse snatchings, the types of ancillary crimna
conduct that occurs fromdrug addiction.

When soneone is going to set up this program
think that there are a nunber of things to think
about, if when setting up a problemsolving court.

One, who or what is your targeted audience for

services. Is it drunk drivers, people with drug
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problens, is it nentally ill. W had a judge who

retired who tried to push this type of program for

mentally ill. It was unsuccessful. That's where Dane

County has to go next.
Who is the gatekeeper? 1Is it the district

attorney's office? W is the district attorney

answer abl e to? t he program dependent on a guy like

Ken Farnmer who had the insight, the worldly
experience, to be able to push it in the direction
that it should have gone versus five other
assistants, who | can think of, that we would still
be stuck in doing possession cases for people who
don't need it just so they have the Stats.

VWhat are the rules on disclosure in this
process. M. Farmer and | spoke earlier this week
said, "okay, Ken. Let's run through this scenario.
have a client who cones in and says, "Jesus, Judge,
you are right, she has been using. | needed it so
bad | killed ny supplier. " Well, we can't use that
statenment under our contract rules in a separate

crimnal action against that individual.

But my followup question to Ken was what's your

vi ew poi nt whether you can use it to get a search
warrant. He said, "I don't know the answer, Steve.

am just praying that doesn't happen. W are in
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court."

Those are the gl obal issues that | see.
Targeted audi ence, who is the gatekeeper, how do you
protect what | view to be conpelled disclosure, how
are they to be used, and ancillary proceedi ngs.

MR. JONES: Thank you. Ms. Nel son

M5. NELSON: | am Liesl Nelson, Assistant
District Attorney, St. Croix County which is part of
t he nort hwest regi on of Wsconsin.

We have a very small conmunity, snmall county.
It is not a lot of nmoney. | think drug courts have
come about as counties have gotten squeezed, no nobney
for prison. The State is saying we are not putting
themin prison. You deal with them The county
can't build a newjail. Pretty soon, you have a | ot
of stakehol ders who are very invested in comng up
with new things to do with these defendants and
peopl e who are dealing with addictions. So that's
sort of ny background what we are dealing in my area.

When Ben Kenpinen was talking to you all this
nmor ni ng, he tal ked about the three different roles of
defense attorneys. | know that's probably why you are
interested in talking to this particular panel. | am
uni quely suited today to offer sonme perspective.

| sit on advisory commttee for ny county, a
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maj or stakeholder in our county. | also sit on the
drug court team for the county where ny office is
| ocated. | also am public defense and | have a
casel oad in the county south of ny particular county.

| amreferring to drug courts but not the drug
court which | ama new nenber. In addition, public
defense for five years, but | was in private bar for
seven years as a crimnal defense attorney. Also | am
married to a crimnal defense attorney in private
practice who is very active in the local bar. | have
a pretty good bal ance about private bar and public
defense drug issues. That's ny background.

I want to give you a couple of thoughts. | have
been listening this norning. | wanted to see what
you are interested in.

You had asked a lot about let's start at
advi sory |l evel. Wat's defense counsel's role.

It's my belief there has to be a buy-in from al
the maj or stakehol ders, that includes defense
counsel . | think where you have buy-in break down in
any particular area: |aw enforcenent, district
attorney's office, a judge, that's not participating,
that break down in buy-in is not always fatal but it
certainly makes things very, very difficult to have a

drug court that really has a participant's best
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interests at heart. For it to really work you have
to have it. If you don't have defense counsel buy-in,
you are not getting the referral you' re not hel ping
partici pants see what their possible benefits can be
fromdrug court. You don't have a well-operating
drug court. That's the |everage defense has. If the
defense says | take ny fault going open, that county
will have a hard tinme. You have a lever. Do you
want, really want, this drug court to work. There is
| everage there for defense counsel

| think also as you heard the whole spirit of
drug court, you put a |ot of enphasis on the people
that we seek to represent. | think in that way
defense counsel is uniquely suited to carry the torch
in terms of this nodel Let's see the people as
i ndi viduals, talk to people about giving up their
uni que perspective. That can take a | ot of training,
a | ot of education, a |ot of practice for everybody
to start giving up those roles. But | think defense
counsel cannot only be the people saying, |ook, we
still need to be protecting the constitutiona
rights, making sure there is due process, and
everything, but you are also uniquely suited to talk
to them This is our population. This is what she

needs. This is what you can get by giving up your
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role to sone degree to acconplish sonething.

I think that stakeholder buy-in is really
i mportant.

From a team nenber aspect, | know that drug
court and diversion programare so enornously
diverse, if you asked one drug court you will get --
a nmenber's role, you will get a different answer.

My perspective, | agree with M. Kenpinen. It
is not a good idea to sit on a team and represent a
participant in drug court. | don't -- this is a good
best practices kind of thing. Having said that, |
al so come froma snmall county; sonetines there nay be
a county that just don't have enough people to go
around that m ght help, but | don't think it is best
practices.

| share the spirit of a |ot of people who
testified in terns of that when a drug court is
really operating, you are not always in a position --
you need to always consistently take a defense
counsel type of role. Oten, especially in ny
experience, the prosecutor is doing that. This is
what | see prosecutors saying. W can not let these
peopl e fail

I think while we have to be very consci ous what

the adversary needs are, if you really have a team
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that's operating well, you don't, you will see
everybody taking sonewhat a protective role of the
person because if you are doing it right, you should
be setting up the people to succeed.

I think where the adversary counsel comes in, a
third portion is how do we best represent the people
when they are coming into drug court. | do think
that's a bal ance of know ng your clients, know ng
your drug courts.

I see what Ben Kenpi nen sees. W have attorneys
that do not understand what is going on in drug
court. We have people in ny office that do not
under stand what is going on in ny drug court, do not
want to cone down and ask nme; they don't want to cone
to team neetings; they don't want to observe drug
court. It is a matter of getting these people
educat ed about two mmjor things.

Someone asked what would you want if you could

have anything. Training. | think we need people
trained. |In addition, we need people trained in drug
court nodel. If you don't understand those two

things, you can't possibly understand what it is we
are trying to do with this popul ation
It's very clear what been happening. W can't

bui | d enough prisons, jails. W have peopl e who need
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education otherwi se they won't be an effective player
in the system The private bar needs it as well.

There is a need for defense counsel to educate
thensel ves. There is also an inperative on the drug
court to al so be educating defense counsels because
there is ignorance on both side. Neither side is
doing their job in ternms of that. There is a
breakdown there. | would like to see a |lot nore
educati on.

Alittle bit about adversarial systens. There
was sonme suggestion why don't we see attorneys comng
to courts through the entire drug court. That would
be like district attorney comng to every neeting
with the probation agent. Once you set themup for
the program | feel |ike that adversarial nodel can
be counter-productive within the system

The reason | say that is that the court | sit
on, we have a -- we are taking the people who
ot herwi se woul d be going to prison. W figure if we
are not taking hard cases, we are taking the wong
peopl e. Anybody who can nake it on probation on
their own. We want people that are failing on
probati on. They need sonething different.

| see it as -- | don't know. |f you have Kkids,

there is bunper bow ing. You take your kids bow ing.
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They put guards or inflate things to fill the
gutters. Wen you bow it keeps you on the | ane
until you hopefully hit the pins. That's what | see
drug court as: It is like parenting. Wen they
start going on the gutter, you put themin the | ane
and shove. W enter them before they conme in. The
whol e team says do you want to do this, do you know
what we are going to do; we are going to be invasive.
You don't get to run your life the way you want. You
have been doing that and that has not been working.
We need you to trust us. | will do it your way for a
whi | e.

To me if you are sitting in court with your
adversary counsel next to you, in a lot of ways you
are setting up themand us kind of situation. There
are due process constitutional issues.

You have to be in a situation where that person
can trust the team because at sone point we wll ask
themto invest their trust in us; that we have their
best interest in heart. W are setting themup to
succeed rather than setting themup to fail, which is
the systemthey have been in all their lives.

Those are ny thoughts about the adversary
process. Sonetimes | do think it is necessary to see

that different nodel
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MR. JONES: |If nothing el se you have given us
the title of the report. Bunper bow ing. Thank you.
Mar vi n.

MR. SCHECHTER: Let me ask you sone genera
guestions to see if we can get agreenent about them
| would ask, you would all three agree that the
Def ense Bar has to have a role in the planning of the
progranf Liesl.

M5. NELSON: Absol utely.

MR JONES: Two, there are potential ethical
probl ens that we face that have to be ensued?

MR. KEMPI NEN: Absol utely.

MR, JONES: The issue of the degree of the
ethical problens, going frommny left to your right,
it would be a slight difference. M. Dickmann, you
woul d say | want those ethical problens knocked out
right away. | want to know exactly where we stand.

Ms. Nel son, maybe you could tell nme where you
stand on the ethical problens that we have encounter
around the country, the basic approach, the team
approach. W are defense attorneys. W have to
protect the client's rights. What are the ethica
probl ems that you see?

MS. NELSON: Again, | think you have to dive

into those three sections. You need to set up a
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program Again, it depends. Are you
post-conviction; are you pre-conviction. You need to
set up a system where you feel |like they have the
opportunity to exerci se whatever enotions they have.
The top level, you need to setup a program where they
are able to exercise all those rights where you are
not pressured into a situation where they take
sonmet hi ng not getting discovery on tinme to consult
with the attorney. At that level that is one set of

i ssues.

The middle level | think it's alittle bit
different. You are tal king about team nenmbers. You
need to well-define that nenber's role. You are not
representing the participants. They need to know.

M . Kenpi nen was pointing out we now have an
ethical rule. At any time dealing with unrepresented

person you have to |l et them know what your role is.

That's inportant for team nenbers to say, "I don't
represent you. |If you need advice on this type of
issue, this is who | send you to." You can | ook out

for their interests without representing them It's
inportant to define, too, that then you have defense
counsel who is adversarial should not never give that
up, whether the client is going to drug court or not.

They really need to be | ooking at ethical rules:
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what, how do | nmke sure | have exactly inforned the
client, zealously represented them maki ng sure we
procedurally did everything we can to nake sure this
is the best option for the client at each |evel
They are very different.

MR. JONES: The three of you, conming fromvery
di verse areas, let nme ask you about discovery.

In these cases -- what is the discovery like in
Madi son? | n these cases do you get it upfront
Wi t hout questi ons.

MR. MEYER: No. It depends on the nature of the
m sdenmeanor you get it up front. Felonies we have
what we call the "prelimnary hearing.” The genera
rule in the district attorney office is you don't get
the discovery until after you either waive the
prelimnary or actually go through it.

We don't do the deferral in drug court up front.
That is typically negotiated between -- M. Farner is
the head of the three-person team drug prosecution
team Those are negoti ated between defense counse
and the prosecution as to whether this client is
appropriate for drug court referral. That can take
pl ace about the tinme of the prelimnary. After the
prelimnary you may or nay not have di scovery. Even

so, even if the drug unit says | think this case is
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appropriate for drug court, there is a prelimnary
assessnent done. You get the discoveries.

MR. JONES: |Is that acceptable? Are you able to
make a decision for your client with that kind of set
up as defense attorney?

MR. MEYER: | have al ways had the discovery by
the tinme the ultimte decision is nmade. Because to
eventually get into the programyou have to show up
at the plea. That's a condition of first offender.
That's the condition of the drug program The day
that happens | will have had all the discovery. It's
never an issue.

MR. JONES: M. Dickmann, any problemwith
di scovery?

MR, DI CKMANN:  Well, there is, | think, there is
two things going up agai nst each other. As attorneys,
we have ethical obligation to | ook for nmotions; is it
atrial case, all that kind of stuff. On the other
hand, drug treatnent perspective, we want your client
as soon as possible to get those things but ahead.

In Whod County if the defense attorney says to
prosecut or how about this person for drug court, that
person will get all the discovery up front. W expect
that defense attorney to go through all the

obligations to accel erate his defense because we want
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that client to be presented as quickly and as soon as
possi bl e.
MR. JONES: Does that really happen?

MR. DI CKMANN: It does.

MR. JONES: Ms. Nel son how about in your county?

MS. NELSON:. | always had discovery. There is
no rush to get sonmeone. W have plenty of time to
litigate whatever we want.

MR. CLARK: Does that happen with the private
bar al so?

MR. DI CKMANN: Yes. Actually nore, although we
have two public defense on the team By far nopst of
our referral come fromprivate practice.

MR. MEYER: There is a followup. Institutiona
pressure is not to pursue notions if you will get one
of the diversion prograns. Sonetinmes it's then taken
off the table. You litigate that search and seizure
question, no deal

MR. JONES: M. Dickmann, did | understand you
to say in Wod colony --

MR. DICKMANN: It may be a col ony.

MR, JONES: -- in Wod County, on the team are
there still currently police officers?

MR. MEYER: Yes, we have three or four

MR. JONES: Ms. Nelson, do you have that in your
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county?

MS. NELSON:. W do. W have beyond the judge,
prosecution, defense attorney, we have a Depart nent
of Corrections person, we have a treatnent
coordinator. W also have | aw enforcenent that sit
on the team

MR JONES: | amduring just -- M. D ckmann,
what do police officers do on these team neetings
when they are discussing your client whomthey
arrested or my not?

MS. NELSON: Sonetines it's interesting because
they have a certain know edge of the community we
don't have. Sonetines our participant is nmoving into
a building, that's not good, a bad buil ding, you
don't want themin that building, you have to
encourage not to nove to that address that's not
beneficial in their recovery.

Also we need a lot of flexibility in our jails.
We need to use the jail. W want to use the jail.

We want people to get huber, when the sheriff doesn't
want to give them huber, that person is a liaison,
they can cut thema little slack. W need that
person out to nove their bel ongings and store them
For us to have the beneficial relationship with the

sheriff's departnment is very inportant.
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MR. DI CKMANN: The only person to keep out of
drug court is if they are not an addict or a
significant problemor if their drug dealing kind of
life led themto be driving a Mercedes around. The
drug cops are in a position to tell us, yes, this
person was dealing but was hand to nouth. We know
this person is extrenely addicted.

If you get the okay fromone of the drug cops
it's snooth sailing. There has been no problenms wth
drug cops trying to exclude soneone that wasn't a
flush noney kind of deal

MR. JONES: \hat about this problem |
under stand now the benefits of having police officers
on there. | hadn't considered that previously. But
how about this problem W are at a team neeting, we
are di scussing your client.

It becones very clear to police officers, M.
Schechter, that this arrest was nmade by Police
O ficer Kelley. In the course of discussions, things
come out, nmaybe even | egal issues, even tangential.
Are you nervous Police Oficer Schechter on his break
speaks to Police Oficer Kelley about that arrest or

you don't worry about that?

MR. DI CKMANN: Not to nmy observation. Those are

t hi ngs, tal king about those neetings, what we are
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tal ki ng about is lifestyle addiction issues, famly
i ssues, that kind of thing, why this person should
be. W don't.

MR. JONES: That scenario doesn't cone up?

MS. NELSON: Not that experience. It hasn't cone
up for nme. But it did nmake ne think of one other
thing. One thing strikes me interesting about drug
court. The people. CGenerally funding is | ow.
Everybody is doing this, this is volunteer, in
addition to their case | oad and everything el se.

It's remarkabl e the anmount of volunteer tine
buy-in you get from everybody considering they are
not conpensated for doing it, usually.

The other thing | would note, the cops, judges,
and the prosecutors and the Departnent of Corrections
we get coming out of these teans are so nuch better
t han when they went in. The judges are better, better
on sentencing, on understanding our clients. Even in
| aw enforcenent, | see a shift in the people who
participate in the teans.

MR. DI CKMANN: W get points of referrals.

MR. JONES: Let nme nove on to training. M.

Di ckmann, you answered my training question. you have
enough nmoney somewhere to send five people to the

national program That's spectacul ar.
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Ms. Nelson, is there any noney for you to send
any of your attorneys to a national training progranf

MR. KEMPI NEN: W haven't been able to get grant
nmoney. W have tried hard. W haven't been able to
do national train. W have been fortunate the
Depart ment of Corrections provides all of our
treatnment. That in the area where | live is amazing.
We have no treatnent that's paid for.

It's one of the things that | talked to ny
clients about. This is going to be hard. [It's going
to be difficult, not only will you get sone
concessi ons on prison, you will get treatnment paid
for. That's where | live it is good sense. W have
treatnent dollars, an amazing county board that's
supportive. Mney for a coordinator, a drug tracker
who does testing. More successful the nore dollars we
have.

MR. JONES: M. Meyer, how do private attorneys
get training to understand drug courts or any other
pr obl em sol vi ng?

MR. MEYER: When the drug court, drug court
first started, the judge who commenced the program
woul d have lunch and neetings with the private bar
sayi ng, conme on, this is what | amthinking about;

this is what we will do. Private |lawers are in |large
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part self-taught. Age has given ne the perspective
that | have.

MS. NELSON: Can | nention two things? Two
maj or sources of training in Wsconsin. One it is
called Rural Drug Court Institute, a week-1ong
training programnot just for defense attorneys but
treat ment professionals, judges, everything in the
system A week-long training, renarkable.

Then al so we have a state Association Wsconsin

of Treatment Court Professional puts on yearly

nmeeting. It is a great neeting. W go all the way
back to addiction, the brain chemstry. | sit on
that every year. | can't get enough of that.
Everytime | sit in on the brain chenmstry, | |earn

more about ny clients. W also do some of the drug
court training, issue specific, like tribal courts.
We bring out those issues, a challenge to our
different, statew de drug courts.

We have two nmjor training opportunities in the
states. Plus NACDL has been working with the state.
W will do the training, tell us where you need, we
will set it up, bring it out, even if you can't get
the drug funding they will bring it to you, if you
ask.

MR, JONES: We want to get other fol ks invol ved.
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Adel e.

MS. BERNHARD: | amjust confused about the role
of the defense attorney on the team as opposed to the
role of the defense attorney representi ng sonebody
who is in drug court. What does the person on the
t eam do, how does that day work, or that court
sessi on?

MS. NELSON: It depends on the drug court you
are in. Generally, when you have a drug court session
happeni ng, that day the team cones in beforehand.

You hopefully have a coordi nator, sonebody tracking
the people all week, you get a report of sonme sort
about how everybody is doing. Snaller, we go through
i ndi vi dual | y.

MR. JONES: | know you are having neetings and
di scussing the cases conming up but the defense
attorney isn't representing any of those people?

MS. NELSON: Not --

MR, JONES: What is that defense doing during
the staffings if they don't have a connection to the
peopl e?

MS. NELSON:. A discussion, we all bring our
uni que perspectives to it. Sonetimes, like | said
sonmetines you don't have to play every traditional

Li ke soneone had a violation, the question what do we

115




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

do, what kind of sanction. Traditionally, you would

thi nk public defense, don't put themin jail, be nore

creative thinking of something to do with the person.
I will tell you sometines, | amthe public

def ense, you know, one weekend would not kill this

person; it mght be what we need. The prosecutor

no, we need to be nore creative. Sonetinmes you are

bringing a traditional defense role to the

di scussion. But sonetines, honestly, | know ny

clients, sone of them can you get their attention

with jail; sonmetines you are wasting your tine.

MR. JONES: But if they are not your client, you

are discussing, there is a defense attorney coning in
who actually does represent that person

M5. NELSON. But they are not --

MR. JONES: They are not there.

MS. NELSON: Not in any treatnment court. Once
you are in it's a two-year program OQur people are
comng first four nmonths weekly. | can't inmmgine an
attorney who can come into drug court with their
client for four nonths. Nobody gets through phase
one in four nonths. W are talking six nonths com ng
in weekly. | can't imagine a defense attorney who
would do it. To ne it's nore |like seeing your

probation agent. | can't inmagi ne what that defense
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attorney woul d do.

MR. JONES: So, at this point his client is
unrepresented, the treatnment people would include the
def ense perspective, come up with a recommendati on as
to how t hey shoul d be?

MS. NELSON. The issue how did you do this week
Did you have behavior, we need to reward, did you get
a job, GED program W need to recognize how can we
regard you. Did you stay clean, did you have any
violations, if you had violations do we need to
sanction you, is it sonmething that's not a violation
but not sanctionable. W are dealing with bunper
bow i ng, how do we keep them on the |ane.

MR JONES: | wasn't sure.

MR. DI CKMANN: As we said, on the team you agree
with that. |If sonething cones up we don't think is
fundanentally fair, even though we don't represent
that client, we will discuss and attack the process
that led to that issue.

MR. JONES: Would you call the person that
represented himoriginally?

MR, DI CKMANN: | night.

MR. JONES: Would you say we worked this
agreenment, Joe is here now. Sonething cane up. |

t hought you better step back in and take a nore
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energetic role?

MR. DI CKMANN: | probably would do two things.
If I didn't like the process, brought it to a place |
t hought was unfair, | would discuss that process with

our team then | mght talk to that individual say,

| ook, | am not your attorney. Your private attorney
was so and so. You nmight want to consider giving
your attorney a call. This issue has come up.
Usual ly we can resolve it.

It's on-going education for all of us. It is
not unusual. That those policies and procedures we
wrote four years ago are not witten in stone. W
are always changing them W are always | earning
sonmet hi ng new.

MR, CLARK: | amconfused. | think when
Pr of essor Kenpi nen was tal king this norning you
nodded in agreenent. He said the defense attorneys
have to be present for staffings. He said that was a
really inportant function for defense counsel.

MS. NELSON: It depends on whet her you are
tal ki ng about processes where people are sort of |ike
adm tted in. Are we tal king adversarial counsel or
t eam menber ?

MR. CLARK: That's what | am confused about. How

can you as public defense, who didn't represent the
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client going in, who is supposed to be at staffings?
You or --

MS. NELSON. The team nenber. Once you are in
drug court you are part of the drug court process.
There isn't really a role for adversarial counsel at
that point unless another issue arises where they
clearly have issues where they need to be
represent ed.

MR. JONES: | have a question about the police
officer on the team First, | thought from M.

Di ckmann assum ng designated reps fromdifferent
departments in the county; is that fair?

MS. NELSON: Vol unt eers.

MR. JONES: But in your county is the arresting
of ficer a nmenber of the teanf

MS. NELSON: We have a permanent menber of the
teamfromthe sheriff's departnent who conmes every
week. It is the sane permanent person fromthe
Department of Corrections. They take all the people
who are not probation so we have one agent
supervi sing all people.

MR. JONES: So there is consistency with the
conmposi tion of the teanf

MS. NELSON: Yes.

MR. DI CKMANN: Qur team we have adm ni stration,
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the sheriff, police chief then drug cops.

MS. NELSON:. The adversary conmittee
st akehol ders. It needs to be the sheriff who sets
the policy. Then the actual team nenber can be
anybody in the office who is willing to play that
role.

Ms. SHHFMAN: | don't know if you guys had a
chance to see the sentencing or read the Sentencing
Project Dispairity by Geography, which tal ks about
the disparity in arrests for drug crinmes all over the
country and W sconsin included.

Statistically, Wsconsin's disparity is highest
in the nation which was surprising to mne.

MR. MEYER: The problemis primarily generated
in MIwaukee County where we sit.

MS. NELSON: There is not a lot of racial
di sparity in Wsconsin other than the
Madi son- M | waukee. W& are a very honpbgenous county.
There are interesting pockets. W have tribal |and.
We have a large Mong community in La Crosse, Eau
Claire. Those are very new and speaking to that
particular culture we have to be sensitive to those
i ssues as well.

MR, JONES: Are you seeing in your comrunities

the two counties that you describe?
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M5. NELSON: Extrenely honbgeneous.

MR. JONES: You are in Madison. 1Is there
di fferences?

MR. MEYER: Madison is primarily white m ddle
class. Certain pockets of other ethnic groups.

One of the comments | was going to nmake earlier
is that two of the drugs that drug court is dealing
with, primary ones, are heroin and Oxycontin. You can
sort of say what ethnic groups are involved with
those two drugs.

MR, JONES: That's what you are seeing in
Madi son, heroin and Oxycontin?

MR. MEYER. That's what | am seeing in ny
practice, which is usually a reflection of what's
going on in the community. W don't have the
met hadone yet. That is concentrated straight al ong
the W sconsin-M nnesota area.

M5. NELSON:. That's changi ng. Since they changed
the legislation, since the legislation to get
pseudofed of f the counter. Methadone is going down in
quality actually. My clients tell ne. They are
starting to use cocai ne because the quality of what
comes in is better, just as cheap as nethadone. You
can't get methadone now that they took pseudofed off

t he shel ves.
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MR. JONES: That's capitalism

MR. MEYER: The feds do a | ot of nethadone
prosecution. We have a problemw th the feds stepping
into state cases.

MS. SHIFMAN: It's all over

MR. MEYER: Precursor guidelines.

M5. SHHFMAN. | take it Wbod County is pretty
much honmpgenous?

MR. MEYER: 98 percent White. Pockets of Native

Ameri can and Mong.

MR, JONES: We are running up against the clock

I wanted to go back for one second to this question
that got raised right off the bat with Professor
Kempinen in terns of this schizophrenic tension with
the defense attorney being on the team Then
questions arise during the course of the treatnent.
What | took from Professor Kem nen was that
there are two sources of points of real advocacy that
occur in the whole process. One at the very begi nning
when doi ng a consul tation, making the decision
whet her or not to get into the treatnment pipeline.
The second terninus, if you haven't succeeded
you will have this hearing to determ ne whether or
not you will be term nated then you need to sort of

have a defense attorney avail able who can be nore a
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traditional defense attorney doi ng advocacy around
the term nation proceedi ngs, whether it should happen

or not.

In the mddle, during the actual treatnment where

you have this defense attorney who is part of the
team who has all egi ance to the team who nakes the
ki nd of arguments that you were saying, you m ght
make it where you say jail might be so bad for this
guy, the prosecutor is saying well let's hold off
before we think about jail, those atypica
conversations are happeni ng.

Shoul d there be a second defense attorney role
in the actual day-to-day of the treatmnment process
that says if there is a confidential conversation
that needs to be had. If there is sonme advocacy that
needs to be had that person can be called upon to
have that kind of advocacy parole for the client with
the judge, outside of the team person, and should
that person -- if you think that person is necessary,
shoul d that person also have the ability not to
i nfl uence team neetings, not to participate in team
nmeetings, not to be advocate at the team neeting but
an observer, not say anything, just so the person has
this ability to know what's been happeni ng when you

now call me in to be advocate. Any of you, what do

123




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you think? | see you shaking your head.

MR. DI CKMANN: No. Because what's inportant in
drug court is honesty. So you will not get kicked out
for failing a drug test, for using, for parole.

What you will get kicked out for is using and then
comng into court, giving the teama bunch of BS.
That's what you get kicked out for. Bring a crimnal
defense attorney into that process that isn't

fam liar with what drug court is doing, they will say
let's attack the drug test. Let's do this. It wll
be a problemfor the client. So | say at that
particul ar point that person doesn't bel ong.

Let nme al so say, nmybe Professor Kenpinen didn't
say this, but at the end of the programif it is ny
client that goes into drug court, | have been al
along, nowit's ny client's that | amgoing to resune

representati on because he has been kicked out, let's
say not kicked out but it's a sanctioned hearing or
there is a discussion about ternination, who better
to represent himon the teamthan nme because | can
face those people, for the last three years a

val uabl e part of the team they like nme. |

coaut hored the grant that is running the drug court.

It is hard to say no then it will be for sonmeone el se

wor ki ng in there.
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MR, JONES: Ms. Nel son.

MS. NELSON: | think is a very difficult
question. | think ternmination is, really, | don't
think the courts that | have been with inmates in
W sconsi n have tackled as nuch as they do need to.

The question is how much due process do you have
intermnation in drug court things. Usually it's not
legal. It's not a newcrine. It's have we exercised
everything we can possibly do for you. It is not are
you right or wong, did we give you enough of a
chance, is there anything nore this court has to
of fer you. That's when we terminate. Not because you
have done something can we prove it or can't we prove
it. It's like we have given you every resource that
we have. We have tried to set you up to succeed. W
may have exhausted all resources, termination is very
difficult.

Personally, | have to say that | am not
confortable representing people in that court. |
think it is confusing for them | know where | wear
my team hat; | know where | wear ny |awer hat. But
my clients don't necessarily have the sophistication
to get that. | don't want that confusion

I want themto know when | amon the team | set

themup for success. But that's not the sanme thing
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as having a confidential discussion. For themthey
need two different people.

Let me say, too, | think the team neetings are
fairly open door, where if the defense attorney felt
strongly, wanted to conme and give a perspective what
was going on with their client, | don't think that
woul d be unwel conme as long as it was in the role of
under st andi ng what we do. |If you want to tell us
what is going on with your client, we need that
information. That's great. But in terns of com ng
in, trying to expectingly advocate those boundari es,
as an issue it is a real place to ook at. The team
can be open to that but it doesn't work well fitting
that adversarial piece into the team piece.

MR. MEYER: It bothers me in my role. M. Nelson
said it is like you wouldn't go to neetings with a
probation agent. That's true. But your client is
going into a courtroomw th a judge and prosecutor.

In a way | have rationalized it, but now having
t hought about it | amnot sure | amright. Saying,
okay, | have sat down with the client, gone through
the terns of the contract. | explained what the
expectations are. They know the expectations, they
have a previ ew

Dane County has the potential clients. | see it
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in operation. Everything is set up before the fina
adm ssion into the program So | keep the file open.

| hope with my file drawer, when he succeeds, when he

or she succeed, | close it down. There is a
dismissal. | can go how But the nore | thought
about it in preparation for today, | am | amletting

my client goin, into a setup that |I would never do
under any other set of circunstances. A judge an
prosecutor, they are going to be asking ny client
questions. | amgoing wait a mnute. That's not I|ike
going to visit your p.o. This is a whole different
deal. | have to go back and read ny code of ethics.
MR, JONES: W are happy to be useful in your
practice. W are out of time. Thank you all very
much. This was very useful. W are going to recess

for lunch, be back in a hour. 1:00 o'clock.

(Lunch recess at 12:05.)

(Time 1:15 p.m)

AFTERNOON SESSI ON

MR JONES: So we will start. We were schedul ed

to have two folks on this page. Ryan King is here.
John Chi sholm whom we heard about a good deal this
nmor ni ng, who has not arrived yet, hopefully, he will

join us shortly. But | suspect knowi ng Ryan and
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knowi ng the sentencing project and knowi ng his work
that we can nore than anply fill the tine with our
questions for Ryan. Wy don't we start. Wl cone.

MR. KING Thank you

MR. JONES: The way that we work is that we give
you five mnutes or so to give us an opening
statenment. Then we have |ots of questions for you
One of us usually takes the lead in questioning a
particul ar panel.

MR. KING Ckay.

MR. JONES: For this panel it will be Gai
Shifman. So | have said enough. The floor is yours.

MR KING So five mnutes

MR. JONES: Yep.

MR, KING Ckay. | didn't -- five to ten. | wll

dive in here. | didn't get a |lot of guidance on the
direction of this so | will dive inif you want.

MR. JONES: | will give you the high sign

MR, KING Al right. | am Ryan King, policy

anal yst with the Wsconsin Sentencing Project, a
crimnal justice policy organization located in
Washi ngton D.C. The Sentencing Project has been
engaged in research an advocacy regarding the

i npl ement ation of alternations to incarceration for

two decades. | welcone this invitation to address the
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task force on issues of drug courts as an alternative
nmodel of crimnal prosecution of cases.

Since 1989, drug courts have spread throughout
the country; there are now over 1,600 drug courts
operating in all 50 states.

| was planning a little bit about it. | gather
this is atripto the end of the hearing. Since |
have limted tinme, | will skip forward to our
t hought s about drug courts, the current state of
research. Is that helpful? Al right. And we can
tal k through that. So give nme one second here. Ckay.

The nost conmonly asked questions about drug
courts are: Do they work and, if so, what are their
benefits? After two decades of inplenentation
research shows that graduates of drug courts are |ess
likely to be re-arrested than those who were
processed through traditional court mechanics.

Fi ndi ngs from drug court eval uati ons show
participation in drug court results in fewer
re-arrests and reconvictions, or |onger periods of
bet ween arrests.

For exanple, an analysis of research findings
from76 different drug courts found a 10 percent
reduction in re-arrest, with pre-adjudication courts

presenting a 13 percent decline in rearrest.
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Anot her anal ysis of 30 drug court eval uations
found a 13 percent decline in the rate of
reconvictions for a new offense. A neta-anal ysis of
57 studies of drug court effectiveness estimated that
the treatnent intervention would contribute an 8
percent decline in crinme relative to no treatnent.

While it is generally accepted that drug courts
effectively reduce re-arrest rates relative to sinple
probation incarceration, there are sone reason to be
cautious when interpreting these results.

I want to raise sone questions. Mybe take sone
guestions and answers. we can tal k about treatnent
court.

First, as you have likely observed, the rates of
success, broadly defined, vary widely from one
jurisdiction to the next. There are sone studies that
show little to no inpact fromdrug court
participation, and it can be difficult to specify as
to what conmponents of the program or the research
design may be contributing to those results.

For exanple, are the evaluation nodels
appropriately specifying relevant factors that my
i mpact outcones, but are external to the treatnent
desi gn? So gender, age, race, socioeconomc

background, crininal history and substance abuse
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hi story have all been shown to inpact treatnent
outcomes. Many of these variables are not accounted
for in analyses of drug court effectively.
Operationalizing drug court variables can be
difficult and outcome nmeasures may be reflecting the
interaction of these variables with the treatnent
nodal i ty.

Simlarly, researchers are quick to point out
that rearrest figures may not be the best indicator
of drug court's efficacy. As nmentioned above, this is
because factors both internal and external to drug
court design and operation can have a denonstrabl e
i npact on out cones.

For exanple, rearrest rates may just as likely
to reflect drug using history and the denographi cs of
the popul ation the court serves rather than the
quality of the court services. High rearrest rates
may be indicative of a population that uses higher
drugs. Whereas |lower recidivismrates nay indicate
that the drug court is serving a population with |ess
severe drug abuses.

High arrest rates may al so reflect a drug court
that is serving a population with | onger substance
abuse history.

This is not treatnment court, but an eval uation
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of California's Proposition 36 diversion program for
| ow-1 evel drug offenders found al nost half of the
persons who were receiving treatnent for the first
time had been using for nore than ten years, and one
in five had been using for nore than 20 years. A
popul ation with a mature drug using history such as
that described above is unlikely to respond to the
same progranm ng as a popul ati on who has been using
drugs for a shorter period.

On the issue of cost savings, the evaluations of
net costs and benefits of drug courts nationw de
generally find that drug courts save taxpayer dollars
conpared to sinple probation and/or incarceration
primarily due to reductions in arrests, case
processing, jail occupancy and victim zations costs.

Ski ppi ng t hrough sone eval uati on because |
wanted to focus nore on sone of the |larger questions
that we can di scuss through
If we agree that, by and |arge, drug courts
were to save noney, the next logical step is to
identify why they succeed, or fail, and seek to
maxi m ze those benefits while nmitigating any areas
of problematic institutionalization design or
mechani cs.

A 1997 publication released by Nationa
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Associ ation of Drug Court Professionals docunents
the ten key conponents to a successful drug court
desi gn.

Conmponent Si x, outlines the use of rewards and
sanctions, reduction of sanctions, instrunents to
address conpliance problens. The NADCP recognizes
that "addition is a chronic, relapsing condition”
and that becom ng abstinent fromdrug abuse "is a

| earni ng experience, and each rel apse to al cohol and

to other drug use may teach sonet hing about the

recovery process."

n order to account for relapse and ot her

violations that will likely occur during a course of
treatnment, the NADCP recommends that court

adm ni strators use a system of graduated responses.
Devel opi ng a system of both graduated reward and
sanctions that recognizes "there is value in

i ncrenental . "

But in practice courts tend to inplenent

sanctions and rewards for variety of reasons under
different circunstances. The National Institute of
Justice as well as a New York State Drug Court

Eval uati on noted many courts don't have a fornal
system under which sanctions are inposed, nor are

records kept for when and why sanctions are

133




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

enf or ced.

This is problenatic when attenpting to eval uate
the efficacy of drug court intervention. Even
within the sane state, there can be substanti al
variation as to how sanctions are enpl oyed.

An eval uation of drug courts in Brooklyn,
Queens, and Suffolk in New York found that "none
routinely follow a 'graduated sanctions' nodel, where
successive infractions are met with increasingly
severe sanctions"” And, in fact, effect frequently
they make individualized decisions based on what they
believe at the tine will be nore effective. Wile
flexibility should be a hallmark of a well-designed
drug court, running a court in the manner descri bed
above threatens inconsistent and arbitrary outcones.
O the three courts studied in-depth on sanction use
in New York, only one used the graduated sanction
method. In the other two court, certain infractions
were always net with the sanme sanction regardl ess of
how many viol ati ons a participant had conmitted.

Regarding the utility of relying upon sanctions,
there is no consensus as to whether sanctions are an
ef fective method of ensuring program conpliance. A
GAO eval uation of sixteen drug courts found that the

severity of sanctions was not an accurate predictor

134




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

of program conpletions. But a Washington DC
pre-trial diversion court for drug offenders reported
| ower rates of drug use and rearrest anong those
persons who were subjected to regular judicial

supervi sion, drug testing and potential sanctions.

A study of a court-mandated drug treatnment
programin Brooklyn found the strongest predictor of
treatnment success was the threat of |egal coercion.
Those individuals who faced nore severe consequences
in ternms of potential incarceration should they fai
to conplete the treatnent programreported better
retention rates.

The data on sanctions present a nixed and
confusing picture. It may be that sanctions al one
are not effective predictors of success, but in
conjunction with other programel enments can play an
inmportant role in leading to el evated retention
rates.

There is sone evidence suggesting that the
i npl ement ati on of sanctions is uneven in many courts,
whi ch mght explain the differential outconmes. Any
consideration of the role of sanctions in a drug
court environnment provides inmportant insight into the
internedi ate steps that drug court admninistrators may

take to avoid future rearrest.

135




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

If sanctions are correlated with reduced program
retention and el evated rearrest rates, the need for
sanctions early on in treatnment may be seen as an
i ndicator that a participant is at a higher risk of
failure. This permt the drug court adnministrators
with an opportunity to revisit the treatnent program
and nmake any necessary adj ustnents.

Devel oping a flexible graduated sanction program
is a crucial contributor to a successful drug court
program because even those who are eventually
successful in drug court tend first to rel apse,
warrant, and violate other programrules. Thus, the
sanctions process should be seen as an opportunity to
adj ust treatnment on the fly to linmt subsequent
rel apse, rather than the first step on the path to an
eventual term nation of drug court participation.

One of the unique aspects of the drug court
model is the frequency with which the judge interacts
with participants. The drug court judge's role is a
continuing partnership with the participants that
does not end at sentencing. The relationship is |ess
formalistic and individualized based on the judge's
supervi sion of the offender's progress.

As with other metrics used to determ ne the

effectiveness of a drug court intervention, there
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remai ns sone confusion as to the nodel role that a
judge should play in the drug court process.

A GAO report noted that the deneanor and conduct
of the judge did not predict a participant's success
or failure. However, a series of studies found that
whil e the judge did not appear to have an inpact on
program attendance, drug use, or crimnal activity
anong drug court participants, there was an effect
when examined by type of client. Cients who were
hi gher risk experienced a benefit from nore intense
judicial involvenent; while | ower risk participants
did not receive any benefit.

In one study, over 80 percent of participants
with a prior drug treatnent history graduated from
the program when there were assigned to bi-weekly
hearings, conpared to |l ess than 20 percent of those
assigned to as-needed heari ngs.

Courts with a longer history of inplenentation
have had the opportunity to nonitor a nunber of
judges cycling through the system Th eval uation of
the Mul t nomah County drug court system has done the
nmost to eval uate some of the effects of nultiple and
rotating judges. The judges found serving second or
third rotations on the court graduated double the

nurmber of offenders they graduated in their first
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session. These judges also had better results in
terms of reductions of rearrests.

In addition to the data fromthe Miltnonmah
County drug court suggesting that the judge plays a
role, a focus group study of participants and staff
in three New York drug court programnms point to the
i nportance of the judge in program success. Wile
the study did not have an effect on program
attendance, participants stated that the "hands-on
role of the judge" and the "intensive nonitoring and
drug testing” were helpful in retaining themin the
program

In addition, the rewards and sanctions offered
by drug court judges were inportant conponents to a
successful conpletion of the program Thus, it
appears that a judge may play an inportant role in
determ ning drug court outcones, but that the inpact
differs based on the client base.

There is also sone concern about the tine it
take to plan an individual in a drug court program
The duration of the |lag between being assigned to a
drug court and begi nning active treatnent.

A study of a treatnment court in Brooklyn found
that a critical predicator of success was whether a

def endant was placed in treatment with thirty days.
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This is another variable to consider in light of the
fact that many drug court prograns suffer froma
scarcity of treatment vacancies. |f a drug court
cannot overcone capacity issues, the likelihood of
relapse will increase before an individual is even
able to be in treatnent.

The length of tinme in treatnent is also cruci al
to success. Sonme studies suggest that a nininmum stay
of 90 days is necessary for a successful outcone. |If
drug courts are already scranbling to find avail abl e
slots, it is likely that the duration of treatnent
will suffer.

Finally, there is a growi ng concern that instead
of providing an alternative sentencing route for
arrestees, drug courts actually increase the nunber
of people arrested on drug charges. Sone studies
suggest that since drug courts provide an additional
venue in which to process offenders, |aw enforcenent
officials are able to make nore arrests of |ower
| evel offenders.

The Vera Institute is concerned that the use of
sanctions has results in participants spendi ng nore
time in jail than they would have had they never
enrolled in the drug court program Because npst

i ndi viduals who enter drug court are non-viol ent
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of fenders, many woul d have experienced short, if any,
periods in jail. Participants who are punished with
sanctions sonetines end up with nmultiple stays in
jail.

In the Denver District Court, Judge Hof fnan, who
wote a law review, notes that arrest nunbers for
drug crimes increased significantly in the years
followi ng the establishnment of their drug court when
drug arrestees increased alnost three-fold in two
years. He contends that the drug court enabl ed
police officers to make arrests that they woul d not
have bothered with before.

Judge Hoffrman inplies that police officers are
encouraged to bring charges against | owlevel drug
of fenders who were previously not process because of
a perception that the drug court is an additional
resource for adjudicating clains, as opposed to a
di version neant only for those who woul d have been
arrested anyway.

In conclusion, research to date has consistently
reported that drug courts are achieving inportant
benefits. Although the degree to which and the
operations of the court affect that remains |largely
debat ed. Still largely unknown, however, are the

practices which |ead to success or failure of a drug
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court. O great concern is the contention that drug
courts could be increasing the nunber of people
arrested for drug crines, instead of decreasing in
the long termthe nunber of people processed in the
crimnal justice system

Research has not yet focused on deternining
whet her drug court participants woul d have ended up
in the crimnal justice systemif not for the drug
court. Increased and uniformtracki ng of
participants' crimnal history may answer sone
concerns about the net-wi dening effects of the drug
court. It would be further helpful for future
research to look at the effects of a pre-plea versus
a post-plea nodel and the use of sanctions and the
judge's role in determ ning outcones.

So, that being said, sort of an abbreviated
gl ance through, | will do questions and answers.

MS. KELLEY: Ryan, since you seemto have

prepared remarks, can you give those to use and we

will nake it a part of the record.
MR. KING Absolutely, yes. | wll
electronically. | will email themto you

MS. KELLEY: Ryan, in addition to the statistics
t hat

you presented to us today, we have had a chance to
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| ook at your report "Disparity By CGeography The War
On Drugs In Arerican Cities." W included that
report as part of your naterials to review when we
ultimately prepare our report and reconmmendati on
wanted to wal k through and have you provide

us with sone of the statistics, not every one of
themthat's in your report, just so it's part of the
record and we have sone of themand talk to you
about sonme of your reconmendations that cane out of
that report.

MR, RYAN: Ckay.

MS. KELLEY: And serve that as the basis | think
what | would like to do is just ask if you, naybe you
can make a whol e statenent about this. One of the
points that | would Iike you to address is whether
you think the drug court nmodel is really noving us
toward a public health nodel or whether you think the
drug court nodel and the drug court systemis a way
to co-opt this war on drugs and sort of legitinized
the |l aw enforcement policy strategy of just arresting
all these people no matter what |evel of drug
of fenses are out there.

MR. RYAN: Sure.

MS. KELLEY: So with that in mnd maybe you can

give us a few m nutes of coments on that. As far as
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statistics, | think it would be helpful to talk
about the increase in drugs arrests and the racial
di sparity that your findings brought.

MR, RYAN:. Actually, the panel I amgoing to
next is on that report. As | said, | was a little
confused. Scott indicated he wanted to tal k about
the racial disparity and arrest reports. | wasn't
quite sure how to angle problem solving courts.
hope | didn't waste your tinme --

MS. KELLEY: ©h, not.

MR RYAN. =-- with the drug court. But | wll.

The report that you are referring to, has everybody
read the report? So you have a general sense of what
we have | ooked at.

And it started out we had done a report a few
years ago looking at marijuana arrests. W
di scovered that the vast majority of the increase in
arrests for all drug offenses in the 1990s was for
mari j uana of fenses and nost of that was for | owl evel
mari j uana possession offenses. Essentially, the
report was about how the war on all drugs had shifted
into a war on marijuana.

It was particularly interesting in |ight of
| ooking what we identified are two very distinct

areas of |law enforcenent. | amlooking at 1984. |
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ama firmbeliever the war on drugs, and it's gone on
for many, many years and historians have docunent ed
different noral patterns for different drugs over the
course of years. But it was the federal funding
during the Reagan adm nistration and the conm tnment
to enforcenment of drug |aws during that tine,
particularly with an enphasis on state and | ocal
officials getting access to federal funds that led to
increase in arrests that we see here. That infusion
of federal dollars -- Marijuana had been the prinmary
drug of arrest in the 1980s. During the 1980s, the

i nfusion of federal dollars, the pursuit of the war
on drugs led to literally sort of a conplete flip in
terns of the drug arrests. It became heroin and
cocai ne.

A lot of Anericans in the U S. would probably
argue that was an appropriate shift in drug
enforcenent. \Whether the scales and the neans of it,
police were targeting what are now identified now
nmore commonly as the nore severe drugs. This peaked
in 1989-90 or so we saw a very sharp decrease. Now
we are back to levels we saw simlarly back in the
1980 where it is by and large driving the roof in
drug arrests.

So what we are particularly interested in
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| ooking at the racial disparity in drug arrests, what
we were able to access, FBI data going back to 1980,
city level, we wanted to create the drug arrest
rates, and inmedi ately dunped these in with census
data that created the rates, we were struck by the
very simlar patterns fromcity to city.

| often travel with Excel files show ng the
growh in prison population. 1920 to 1970, it's flat
then it shoots up. It always gets a | ot of ooohs and
ahs in the audience. | think a ot these state -- |
wish | had city charts with me that are in the
report. They nake that sane -- to ne the racial the
disparity, | was quite shocked. | am not shocked by
much working on this issue any nore. The disparity in
many cities was by today's standards very, very
nmodest. I n sone cases VWhites arrested at a higher
rate. Then we saw this huge shift beginning in 1980.
As | stated, | argued, this is fromthe federa
decl aration war on drugs and the noney that was put
into that. To believe anything otherw se woul d
essentially suggest that African Americans despite
the fact that drug use rates and what we know about
the graphic research, it suggests that they tend to
sell and use drugs in proportion to the

representation of their popul ation; woke up
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collectively in January of 1980 or 1981 and deci ded
that, you know, we are going to start selling drugs
at ten, fifteen tines the rate that we have in the
past .

Now, we haven't done any analysis to explain
what percentage of this expansion in disparity is
attributable to differential use rates and
differential sell rates. But | think |ooking at the
evi dence we have in drug use and at the graphic work
in drug sells, there is nothing to support this
growh in disparity in these cities. In many cases
five to ten tinmes the growh of Wites versus African
Americans. And varying very much fromjurisdiction to
jurisdiction, which is a point | think Mark Mal ar,
our executive director, was nost interested in was
the local level role has played in this. So every
city has a simlar pattern, which is that the
disparity is growing significantly but the degree in
which it has, whether Whites went up as well or down
or they stated level, varies fromjurisdiction to
jurisdiction. And it shows very nuch that |ocal |aw
enforcenment, and anybody who has studied the war on
drugs knows that |ocal |aw enforcenent has a
significant amount of discretion in where the war on

drugs is pursued and who cones into it. This is
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reflected in these disparity nunbers and arrests.

How this ties into drug courts? | think you
raise a really good question. We are actually in the
process, ny remarks today conme froma report that we
are currently working on | ooking at drug courts,
because I think we have a | ot of genera
conversations in the office, which I amsure are very
simlar to the conversations you are havi ng about,
you know, is this a step in evolution towards an
ultimate goal. As you said a public health approach
model or is this nore of an effort to sort of infuse,
try to keep the crimnal justice system sonehow
engaged in this.

I think one way to look at it is that | started
getting interested in this issue around 1990-91.
saw W | iam Buckl ey speaki ng about drug prohibition,
and | really becane interested init. And at that
tine the notion of a politician com ng out and
tal ki ng about drug reform talking about treatnent
i nstead of incarceration would have been, you know,
conplete political death. Yet here we are, even the
nost ardent drug wars warriors now are acknow edgi ng
treatment is a valuable ingredient for certain
i ndividuals. But when | saw the Bush Admi nistration,

General Berry McCafferty, fornmer Drug Czar Ceneral
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Berry McCafferty and the N.C.P. coming out in strong
support of drug courts in opposition to nodels |ike
Proposition 36, it sort of suggested to ne that, you
know, for a |lot of these individuals they nay see a
Prop 36 nodel, you know, a larger carrot, smaller
stick as the witing on the wall. If we can really
entrench drug courts and keep drug courts in there,
we are going to be able to keep the heavy-duty stick
And nmy reading of a lot of research is for
certain individuals, | think the research does
suggest, as | nmentioned in ny remarks, that having a
stick is necessary. Having that coercion can be
necessary. But if you are starting to bring in nore
and nore people, people that really don't have an
identifiable drug abuse problem there are problens
and they got arrested for using drugs, recreationally
or otherwi se, and they are being brought into the
system and they are being subjected to the sane
treatnment as somebody who has been using drugs for
twenty years, you know, that's not really a workable
system That's bringing in people for whomwe are
wasting resources, we are wasting bedspace and in
many cases we are saddling those people wth whether
it's some sort of condition status and changing their

lives in sone sort of way.
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| think the devil is in the details. | think
there are elenents of drug courts that are positive.
There are el enents that we can support. But | do
look at it -- | like to look at it as an evol ution
towards an ultinmate goal. So relative to where we
were in 1988 versus now it is positive. W' ve got
t hese diversion nodels. | do think that the
success -- or at |east the success in
acknow edgenent of the value of drug courts has
driven further from pushing boundaries. | think
that's why really a lot of the ardent drug warriors
are concerned about it. So |I think we need to push
the elenments that work that are positive, trying to
expand out. .

The biggest thing, one of the nost frustrating
things, I will let it in here, is the very narrow
qualifications that individuals have to neet to be
able to participate in a lot of these diversion
programs in drug courts. In many cases individuals
who are arrested for burglary but had a drug abuse
hi story, you know addressing the drug abuse m ght be
the very reason to keep themfromrecidivating on a
burglary charge. But they have all these different
barriers to participation. | understand it's for

political reasons.
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But | think if we are tal ki ng about setting up

a nodel, one of the things that we need to do is
learn fromthe successes, |learn fromwhat's worked
and expand it out to an even a bigger and broader
popul ati on. Because we are, as you guys are aware,
ti nkering around the edges. W have a half mllion
people that are in prison or jail for drugs

of fenses, as well as countless others that are in
prison for drug offenses that could benefit from
drug treatnment. If you are tal king about first-tine
nonvi ol ent, no prior history, et cetera, et cetera,
we are talking a very, very snall popul ati on of
peopl e and the actual affect that you can have on

recidivisimand crime rates is going to be mninal.

MR JONES: Thank you. W have been joined by
John Chisholmwho is District Attorney for M I waukee
County. Wel conme happy to have you

MR, CH SHOLM Thank you. | have to apol ogi ze.
| was here 20 minutes earlier | was escorted into
t he Chief Justices speech. (Laughter.) | dare not
| eave.

MR, JONES: We would like to have you join the

conversation. Just give me three or four mnutes to
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meke opening statenent, if you woul d.

MR, CHI SHOLM M nane is John Chisholm | ama
first-time elected District Attorney of M| waukee
County. My predecessor was E. M chael McCann. He was
in that position for 38 years. | was Assistant
District Attorney for fourteen years prior to taking
this position. And as part of ny experience | spend a
substantial amount of tinme in our defined drug court.
They are not treatnent courts; they are prosecution
courts. They have been funded primarily in the early
'90s. They have been in existence with the sole
m ssi on of prosecuting felony-Ievel drug offenses:
Drug distribution, possession with intent to delivery
and rel ated fel ony drug of fenses.

| also had spent a significant ampunt of tine
wor ki ng on task forces such as Project Safe
Nei ghbor hoods, where we shifted focus quite frankly
fromsinple predicate drug offenses to violent crine
and the associ ated consequences with violent crine.

Fromthat it led me to the realization fairly
early on that we were going to have to have sone sort
of visible day-to-day presence in our community as
prosecutors if we were going to see any real affect
of our policies, whatever they nay be. Watever those

policies have been, if we wanted to see a positive
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i npact, we had to actually get connected with the
comrunity. That led nme to think very hard about how
we process people through our system Ask the
fundanental questions, "A " are we doi ng what we
intend to do and "B." what have been the consequences
of some of our past policy decisions.

I think the hard answer to that is seen when you
are standing up with the Governor of the State of
W sconsin, and you are discussing a recent report on
disparity levels in our state and we | ead country.
When the Governor says that yes we do have a problem
were we to have our dispairity rates we would stil
| ead the nation then you know you have a problem

We recognize that, and | believe that a
signi fi cant amount of that problem has been driven by
best intention, policy decisions that have been nade
since, quite frankly, crack cocaine entered M| waukee
| ate 80s, early 90s. There was a dramatic upsurge in
violent crime. Put in a context, we had 88 hom cides
in 1980. In 1990 we had 168 homicides. That's for a
city of approxi mately 800,000. W are now a city of
approxi mtely 600,000 docunented. |It's a popul ation
probably a little larger than that.

We have made significant strides in addressing

the violent crinme. But it is still disproportion
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violent crime that exists in certain pockets of the
City of MIwaukee, both on the near south side and
pockets on the north central side of the city.

Why do | mention that in ternms of the context of
tal ki ng about drug treatnent courts and raci al
dispairity? | say that because as | aw enforcenent
officials, as elected officials, we have to create
the neans of discussing these issues in a way that we
can discuss two things at the sanme tinme. This is
what can we do to put fewer people in jail and
prison. \What can we do to reduce violent crine in
these pockets where the violent crine has existed now
for such a long tine.

| am convinced that you can do that. | am
convinced if you adopt the right policies and
deci sions that you can actually affect neasurably
t hose areas.

One of the areas you can do it is by adopting a
system of changing the way that you process people
t hrough the system The only way you can do that, |
believe, is to start aligning your systemso that you
have as nuch infornmati on as possi bl e about the people
that we do process through the systemas early in the
process as possible and that you have affective

tool s, needs assessnent, risk assessnent; that you
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make those decisions as early in the process as
possible. If you wait until five mnutes before you
go to your sentencing argunent, and that's the first
time you listen to the public defender who is telling
you how drug addicted, nentally ill the defendant is
then you are deciding | will go with sone probation
at this point intinme. Otentines we are talking
about four to three, four to five nonths that have
gone fromthe time of the initial contact with | aw
enforcenent until you have reached that point.

One of the things |I am convinced we can do. |
think I amreluctant to call themdrug court. |
agree with much of what you are saying. | don't
think we should | ock ourselves into a box of calling
it drug court, nental treatnent court. In reality,
each one of the individuals often requires a
di fferent nuanced approach. Sometines a classic drug
treatment approach would be say six nonths to get
into treatnent. |If you successfully conplete it, you
don't have a crimnal charge. 1In other cases, if the
person is a nental health consuner, has needs, has
had a history of interacting with | aw enforcenent,
you may need a structured, alnost weekly appearance
in front of the judge to nove that person out of the

crimnal justice system
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You need the flexibility, you need experience,
quite frankly, at all levels. You need it fromthe
defense part. You need it fromthe prosecutor. You
need it frompretrial services specialist. You need
it fromthe nedical treatnment corrections comunity.
It's a daunting challenge, but | believe it can be
done in these types of comunities. W take steps
here in the county to do that, but we are far behind
in the state in some ways. It's just remarkable.

We don't have treatnent court in M| waukee
County. | say that with a great deal of shane,
frankly. We will have one by the end of the year.
One way | was able to do that is by making the
prom se we would start accountability, intelligently,
to the best of our ability, diverting people out of
the system | would reduce the equival ent of one
crimnal court and ask that be converted into a
treatnment court. We have done it. We have diverted in
some accountabl e fashion from 700 to 800 cases with
no additional treatnent resources. A 65 percent
success rate, as of a headline Monday of this week.
The violent crime rate is down about 20 percent. So
am| linking those two together? Yes. It would be
foolish not to do so. But it's sure better than the

ot her way around. It would be better without.
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The backdrop of treatment court, | amout there
on my own. Every diversion | nmake puts ne at
political risk. Every one of themthat | divert is a
headl i ne waiting to happen quite frankly. | am
willing to do so. | said so publicly. | wll take
that risk quite frankly.

As an experienced prosecutor, | amjust tired of
the docket, the sanme old thing, getting the sane old
results, recycling people through the system again
and again. Also, as an experienced prosecutor, |
beli eve that we have to focus on viol ent of fenders,
gun of fenders, menbers of violent street gangs.

These are individuals, quite frankly, we are pretty
good at doing what we do in crimnal court system
but we don't do it very well right now because we
spend so nuch tine dealing with the other issues that
are of lower priority not in sentencing, not because
they are not val uabl e individual cases, but because
we are just overwhelned with volune and reactive
prosecutions. So that's an approach that we are

tal ki ng right now.

| amworking closely with the Vera Institute of
New York. Why do that? We are one of three counties
that agreed to basically open up our shop. | am

working with Mac Linberg of San Diego County.
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VWhat we did with several severe racial

dispairity studies, we said, cone in, take a | ook at

what we do. Evaluate what we do. |If you can find
disparities in here, help us do the process of tryi
to explain why those disparities exist. | wll do
everything in ny power to change them

One of the very first run-throughs they did
us, it was very instructive in the relationship to
drug disparities, they found over-all our office
charged fairly even handed. There was very little
dispairity, particularly at the higher category of
of fenses. More serious offenses, there was al nost
di sparities.

Where dispairity was nost significant was in
drug offenses; that that category was the |lower |ev
drug offense had the wi dest dispairity, stark
dispairity; that that category was the | east seriou
of fense, we call it possession of drug paraphernal
| don't know what it is called in other
jurisdictions, it's literally a 30-day m sdeneanor.

In our jurisdiction there was a huge, huge dispairi

ng

W th

no

e

S

a,

ty

in that nunber right there. That is sort of a gateway

case to have issued at high rates.
Why woul d there be such a wide dispairity?

process, just asking those questions was incredibly

That
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val ue. W& sat down with our nobst experienced team
captains, nost of those prosecutors who are
docunenti ng homi ci des, sexual assaults, were | ooking
at why in the heck are you even charging those cases
to begin with.

People in our office that had been charging
those were the | east experienced people in the
of fice; the m sdenmeanor teamthat had been assigned
t hat response, and those had been horizontally
charged. They just canme in randomy. You would | ook
at it, | think the easiest, even though you have to
really explore this nuch deeper, easiest
expl anations. You take a | ook at sonebody who has
mul tiple convictions for drug of fenses, usually
possession, |lower |evel offenses, they conme in with
anot her drug | evel offense. You are just matching
of fenses with prior records you issued in a case.

The first thing, we were saying no. Wiy do you
even want these individuals? These are drug
addicted. |If they are carrying paraphernalia to
i ngest cocai ne, they are drug addi cted. Wy not
divert themout of the systemfromthe get-go.

In the space of eighteen nonths -- | just gave a
presentation to the National Black Prosecutors

Associ ation. Before giving that presentation, Vera
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di d another assessment of our office. The dispairity
is gone. By mmking policy changes in that one area
alone the dispairity is gone conpletely. So the hope,
one thing that's conming to you of that is dispairity
fromour end truly neasures what we do to report out
what we do in sone kind of transparent, accountable
way for ourselves internally and al so publicly,
externally, so people can see how prosecutors use
their discretionary power. So froma policy
st andpoi nt we can hol d ourselves accountable. How to
do that, get some kind of systematic or internal way.
I have run on a bit. You nay have some questions.

MR. JONES: Thank you

MS. BERNHARD: | want to ask one follow up then
I know we will get close on tine. | am sure people
have questions for both of you.

We have heard a | ot about you and how you are
runni ng your office, your interaction with the
Def ense Bar, your openness in naking charging
deci sions after speaking to a public defender or
private | awer, which is frankly renarkabl e.

My question to you: Followi ng up on all of your
terrific policy changes and your statenents today,
has it made a difference in the disparity of arrests

that are being made out on the street?
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MR. CHISHOLM | think it's a four-Ilegged table
No question about it. | don't know the answer to
that. | think the police departnents who have taken a

good step forward in becomng sort of in the front of
the racial dispairity. Through studies of stops and
charges and that, | think they have stopped doing
that, stopped | ooking cl ose enough.

I think | have to get back into that and do the
sane thing and start anal yzing who they bring into
the system and why they bring themin. W have to
then do the sane thing, and we have to neasure who we
bring in and who we keep in the system who we keep
out. The courts then have to do it in sone
nmeasur abl e way. They are getting a little bit ahead
of court. Probably nost of the data you |look at is
based on sentenci ng.

Then the fourth one woul d be the Departnent of
Corrections. |It's the correctional individuals who
are in our state, if we are being | ooked at for
di sparity, they play a huge, huge role in that.

Since we went fromindeterninate sentencing in 2000
to term nate, what has happened since then even if a
j udge pl aces soneone on probation, stays this

term nate sentence, particularly if they are drug

addi cted or nentally ill, they quickly violate the
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conditions of probation and go back not just for
interm nate, they go back for the full amunt. At
that point in tinme they spend 365 days of every year
of the sentence that has been stayed. W are
convinced that has led to a significant bunmp in our
i ncarceration thus our dispairity, since a |large
nunber of those individuals are African Anmericans who
have been brought in on any number of charges.

MS. BERNHARD: | wanted to ask Ryan and you,
John, as far as recommendations for court drug,
treatnment court, if you could nane the four top
recommendations for any drug treatnment court to
address: both success and dispairity. Wat froma
policy standpoint or practice standpoint do you think
needs to happen.

MR KING Froma dispairity issue, the Human
Ri ghts Watch that ranked W sconsin nunber one in
terns of incarceration, that end point which reflects
all these different points up to there where
di sparities exist, so much of it, that's what our
report says, existing | aw enforcenent |evel.

One of the recomrendati ons we meke in that
report is for I aw enforcenent who cone upon someone
breaki ng the |Iaw, what do you do. You have sone

jurisdiction: depriortized marijuana of fenses as an
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attenpt to try to address arrests there.

But for a lot of |law enforcenent, for their
defense, | don't know if they know what they are
supposed to do. | don't think there is clear
gui dance. W have to ask are they a conduit for
someone who cones into the system because they have
possessi on of marijuana.

Law enforcement, they can | eave themthere or
they can -- two ends. They leave it there or put it
in the systemor mddle way a conduit to access ot her
noncri m nal justice services.

Tragically, Prop 36, those using for years,
years, the first tine they get access, the only way
to get access to treatnment is by getting arrested.
Crimnal justice doesn't exist in a vacuum Wy we
continue to have these conversations.

We are not exactly all the right people that
need to be here. W can nake all the changes, all the
recommendati ons, you know, and they can be
i npl emented. When we | eave this room we haven't
addressed any of the underlying problens why we see
this disparity.

From | aw enf orcenent perspective, | would |ike
to see themplay a different role how to address drug

abuse.
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From drug court perspective, even nore
i nportantly how do we use drug treatnent for soneone
recycling through and through.

You can't just put themoff. They need to cone
into the systemin sonme sort of way. W need to be
nore broad, what | identified earlier, who is
eligible for those prograns, keeping flexible both
for the decision to assign people as well as once
they are in there.

For so nmuch of the research about why people
fail in drug courts, you know, it's part of the
problem It's part of the addiction is the failure.
You will get one or two chances then you have shock
incarceration. You get a week, do it again.

If this is a one-size fits all treatnent
approach that's not going to address that. Leaving
that flexibility to address for people, for people
who are |low | evel versus those who are crimna
treat nent.

But the disparity, the problemis that, as you
nmenti oned, these are people who cone to the system
four or five, six times. They are no longer eligible
sonetinmes for drug court. That is because we know
the crimnal history is strongly correlated with

race, African Anericans have longer crinminal history

163




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

for a lot of diversion prograns, for a lot of stuff
we talk about. Not a matter | don't want to offer to
them because they are African Americans. It is by
virtue of crimnal history they are not going to be
eligible. Al of that goes back to where | aw
enforcenent perceives the war on drugs. Mre police
contact, nore likely an arrest is magnified all the
way up.

A conversation we need to be having is | aw
enforcement needs to be at the table. It all broadly
conmes back to | egislators.

| thought you made -- | want to pick up on your
poi nt every person that you divert is a risk. W
were tal king on a separate conversation, opposite end
of the spectrum life sentences. Parole is nore
politicalized. The Governor doesn't want to parole
i ndividuals. What political intent to parole. Mss
Hall ey Barrow, a horrific crine twenty years ago,
they are all over this guy every single day in the
newspaper. This guy hasn't done anything. |nagine
the person who goes out, there is no incentive, why
take the risk. Until we are able to calmthe
political, getting these substantive changes is very
difficult. Not a precise answer.

MR CH SHOLM How we get to that conversation
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point is to use the forces, draw peopl e together,
that is if you are fiscally consecutive, you are

| ooki ng at your state budget. Yes, every huge
portion of that budget is going into the Depart nment
of Corrections. |It's great to talk tough on crine,
but if you find sonebody that m ght be able to say,
ook, I think if we are smarter about this that we
m ght be able to achieve the goal of |ower violent
crime, we also mght be able to put fewer people in
prison. | think that's what gives nme the freedomto
keep moving forward on this quite frankly.

If we can show that by adopting a true public
heal t h approach toward | aw enforcenent, really
denmonstrating that public health and public safety
are coupled with each other so closely, to get
partners fromthe medi cal conmunity, fromthe
education world, to give us a little bit of cover;
quite frankly, to say, you know, what they are doing
is worth giving them sone rope on because it is
critical that we identify problens early on, that we
intervene at the right nonment and that we save our
preci ous resources really for those individuals that
we have identified that need to be renoved fromthe
community, they are there. Everybody agrees on that.

One of the advantages that you have in doing
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this quite frankly is that, | think, it requires two
of the major players in the systemas to who cones
and who stays. Sinply to sit down and talk to each
other on a much nore famliarized basis much earlier
in the system

Currently, for exanple, | have one of ny
deputi es who spends all of his tinme letting cases
with three dedi cated public defenders from Tom Reed's
office in M| waukee. They are getting risk
assessnents from Justice 2000. Qur pretrial screener
talking to Departnment of Corrections giving us
people, even if they are not on supervision, to send
sonebody to give us their risk assessnment tools so we
can start that process nuch earlier, decides who
stays and who goes.

The treatnent court for nme beconmes critical to
have sonething to do -- a place to accountably
structure that relationship and send peopl e al ong the
line of that out-right diversion, deferred
prosecuti on agreenent, negotiated issuance for the
right people. And it helps to have a court system
that is flexible enough to deal with that.

The final thing | would say that you need. |
find myself now tal king nore as a policy-Wng.

Sonetines it is you need insurance believe it or not.
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In Wsconsin, if we could expand that, our state

i nsurance programis called Badger Care Plus. Right
now, were we to expand that three to four percent we
coul d cover the category called "the childless adult,
which is the vast majority that conme into our system

The biggest fear | have of treatment court,
probl em sol ving court, whatever court you want to
call it, you put people in there, if you don't have
the resources then to nake sure that people are
getting what they need you risk failure.

By the way, that's why M| waukee does not have a
treatnent court right now W adopted a nodel in 1993
call ed No Felony Diversion Alternative Program It
was a nodel that took 17, 18 drug deal ers, young
African Anericans, Hispanics, Latinos, nen for the
nmost part, put theminto a treatnment based program
They were not drug addicted. They were selling the
product. They needed jobs. They needed w ap-around
prograns. They needed an adult nmale in their life
that was shadow ng them every nmonment of their life
essentially. That's what they really needed. W put
themin the treatnent nodel. There was a 30 percent
failure rate. Fromthat point on you could not say
the words drug treatnent court in MIwaukee County.

MR, JONES: We are running up against the clock
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I wanted to get Adele then Marvin.

MS. BERNHARD: My question really has been
answer ed.

MR, SCHECHTER: One of ny favorite tel evision
shows and one of ny least favorite is Law And Order
But | do think that concept Dick WIlff presents is a
valid concept. Two parts.

Ryan, you use the termlaw enforcenment. That's
sort of, as a cynical, |ow defense attorney, | have
to tell you | aw enforcenment to ne has two conponents.
There is the district attorney then there are the
cops.

My question is one | wanted to follow up on with
you. | amalnost afraid to ask you a question, M.

Chi shol m You are too good to be true. Preserve you
and bring you back to New York. But | can't do that.
So here is ny real question to you.

It's clear fromall the testinmony we heard here
today there is sonething wonderful going on here in
M | waukee; that the culture has changed.

We heard testinony, sone of these district
attorneys call the defense attorneys. That is
foreign to us. W haven't heard testinony |ike that
in any of the hearings we have done thus far.

What can be done for you as a district attorney
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havi ng decided to take the political risk to change
the culture of the police departnment. Because you
can keep doing it.

But | had this last year. The chance to
represent a police officer and | |earned a great dea
about New York police officers and how cops on the
street really work.

It seens to ne they have one culture; the rest
of the world has another. But if a district attorney
says to, you know, to the New York City Police
Oficer, toits captain or police chief we wll make
a change, it does have an effect in my town.

What do you do? What can you do to change the
culture, the m nds of the police officers, because if
they don't change you will still get this racial
disparity of arrests no matter what you do.

MR. CHI SHOLM Here is my quick answer to it.
It is that | hope that | have credibility with them
Over eight years now | have worked very, very closely
with the M| waukee Police Departnent Gang Unit
menbers, vice control, ATF special, FBI, D. A agents.
It's a big force. Really | becane very, very close
to them

Rul e nunber one that | have with themfromthe

beginning is we are going to use every tool at our
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di sposal but we will do it the right way. We will
spend all of our tine. W are going to be experts in
the Fourth Amendnent, Fifth and Si xth Amendnents.

We have to do it the right way. If you do it the
right way you will be able to sort the wheat fromthe
chafe. You will be able to identify the guys that
are really -- | call it the tw degrees of
separation in MI|waukee. Every violent offender in
M | waukee is only two degrees separate from anot her
vi ol ent offender. Al npbst every victimoffender
hom ci de revi ew conm ssion that can really verify
this information that our victimoffender hom cide
shows al nost the exact same denographics.

Beyond that | can make personal connections
bet ween these individuals. Those are individuals |aw
enforcenment ought to be focusing on. Wat | tell
them at the sane tine, the anmobunt of tine you spend
| ooking, | can go out in ny suit and purchase crack
cocai ne from sonebody on the street and that would be
a felony drug charge. That's not going to acconplish
anyt hi ng.

Qur ultimate goal would be to stop that
i ndi vidual from engaging in that behavior so that an
entire nei ghborhood could then start going in a

different direction. That way you certainly have | aw

170




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

enforcenent plays a role in that. David Kennedy, we
have two districts going after David Kennedy. He
cane out here with a high-point strategy. One in
District Five on northeast side. North side
attenpting a call in with a goal of not putting nore
people in jail but getting those, that core group,
that two degrees of drug deal ers, gang nenbers, to
get themto change their behavior, going in a
different direction, not engaging in drug marketing,
gam ng, try to becone invested in the conmunity
agai n.

So, nunber one, you have to have credibility
with | aw enforcenent that says that you will identify
the violent offender, work as closely as possible
with themto renove the violent offender fromthe
city.

But then you have to conme back to them and say,
| ook, every single one of you know sonebody who has a
mental health problem drug addicted, then you work
on crisis intervention training with them Across
the board it shows they cone to recognize the signs
of those individuals and they view themin a very
di fferent way.

A hard core captain fromthe Chicago Police

Departnent, NAM, they had him present crisis
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intervention training. Wen he was originally asked
to do it, the Department just wanted himto placate
the NAM people, just say yes to them not do
anything. What they didn't realize this hard-core
Chi cago police captain had a son who was

schi zophreni c and he spent every bit of his savings
and his wife's savings -- she was a public schoo
teacher -- trying to keep himout of prison. So when
he was given the opportunity, he actually inplenented
the CIT program and changed that culture. It led to
a treatnent court, a nental health court in Cook

County. | think that's what you need.

You need the people, the | aw enforcenment people

t hat have the conmon sense that know that putting
drug addicted, nentally ill people into the jail
isn't going to solve anything. That you have to cone
with onger termsolutions. But if you conme with
that, I will still work closely with you to get
viol ent, soneone taking and sticking a pistol in
sonmeone' s face. Sonmeone shooting. | amw th you.
Il ove standing up in front of a jury staring at those
cases, not a problem That's the approach we have to
t ake.

MR, JONES: W are unfortunately out of tine.

just want to thank you both and say that we are, |
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certainly speak for nyself, big admrers of the work
of Citizen Project and the work you guys have done
around racial dispairity. It is ground-breaking,
eye-openi ng stuff.

| also have to say that | was in on sonme of the
early conversations at Vera Institute of Justice
around the formation of the district attorney study.
| know one of things, as people were tal king about
this, they continually said was where are you ever
going to get a district attorney to agree to this. So
| commend you for having the courage to do that.

MR, CHI SHOLM  That conpl enment should really go
to Mke McCann. He was in the forefront of soci al
justice, and | worked for himfor 14 years for a
reason. | have the deepest anount of respect,
admration. He nade that call. Sensing that | m ght
have a chance of replacing him he asked ne to comne
along, but he left it in nmy hands to do it or not do
it. After when you saw what Vera had to offer ne, a
safety net. when you have soneone |ike Vera there,
they tell you we will help you, give you the
i nformation so that you can make the argunent that
you are not being soft on crine. That this actually
makes sense, to do it by | ooking at our own data,

maybe get a data system Their involvenent as a

173




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

practical matter, by reaching out to state

| egi sl atures, they expedited us getting about a $3
mllion infusion to actually get a case nmanagenent
system for MIwaukee County District Attorney.

believe we are, we are the last county in the state

to get electronic case managenent. W are still a
paper-based systemin M| waukee County. |If you don't
give it to themwe will. That forced DIT. It shaned

theminto expediting.

Starting this fall we are rolling out a new case
managenent system That's been formed by the direct
participation by Vera. W can pull out fields. A
study doesn't nmake a distinction for Latin
popul ations. It just say Wite and African
Americans. We didn't make a distinction between
Asi an, Latino, Hi spanic. W are putting those fields
in there. We are hoping with the systemwe work with
now we will be able to extract these kinds of
reports, we can get better responses too.

MR. JONES: Keep it up

(Break at 2:05.)

MR. JONES: We are all in our places.

Wel cone. W are happy to have you here and | ook
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forward to interesting discussion. As you have seen,
the way we operate, we give each of you about five
mnutes. We try to hold you to that as nuch as we
can. Gve us the benefit of opening thoughts that
you ni ght have then the questioning. We do have lots
of questions. It is led by one of our nunber. 1In
this case questioning will be |led by Adel e Bernard.
That's enough fromne. Wiy don't we start this way
and go down. The floor is yours.

MR. BOWERS: Good afternoon. Happy to be here.
| did provide you with a handout and that handout
consi sts of a panphlet fromour drug court, and our
two-year eval uation that was a requirenment for sone
federal funding that we received. | gave you the
executive report which is about 12 pages as oppose to
the 75-page docunment. But that docunent is tal ked
about in the executive report and there is a webhsite
where you can pick up the entire report, if you like.

The last portion of that is our handbook that we
use in Black Hawk County.

Wth that, nmy name is Tom Bowers, District Court
Judge which anyway neans | am a general jurisdiction
judge. | have served as drug court judge now for
al nrost three years. W have been up and running a

year. Before that | was on board, hoping for sone
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funding so we could be a program

Qur programis post plea, neaning it is
general ly probationer or people who picked up new
charges. It is not a diversion court.

Qur court in Waterloo, lowa, which is Black Hawk
County is about 120,000 people in our county. About
110, 000 people in the netropolitan area with the
remai nder in sonme farm communities.

We are in lowa. W are known for corn, hog and
met hanphet am ne. Sonmetines it's not necessarily in
that order. W have been up and runni ng for about
three years as | said. M background was assi st ant
county attorney for three years. The first assistant
county attorney for the district attorney, as you may
know in your jurisdictions, in Black Hawk, then a
judge now for fifteen years.

When | becane a judge, | cane fromthat
prosecutor nentality but not to the degree that sone
prosecutors do. | always understood that ny role as
prosecutor was one to do justice both for the victim
for society and for the offender. But the drug court
has done several things.

In addition to ny normal duties of famly |aw,
civil jury cases and that, | do drug court. W have

that once a week. W deal only with | ong-term
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hi gh-risk offenders. Sone do it as a first-time
of f ender .

Qur court was set up purposefully through our
funding to deal with people who generally have been
to prison at |least once before if not two and three
times before. The reason for that was to try to
break the cycle, not only for the offender but for
the offender's problem the problemand their famly.

We have been very successful as the report wll
show. Qur county is approximtely 80 percent
Caucasi an, about fifteen percent African Anmericans
and about five percent Bosnian and Lati no.

Qur drug court is simlar in its nake up as far
as the type of people in our drug court. We do have
peopl e of all ages. Qur youngest offender is 23. He
has been to prison twi ce before, starting when he was
17. He has now been cl ean and sober for over a year,
the |l ongest he has gone in his Iife being clean and
sober. W have a wonen who is 57 years of age who
didn't start using drugs until she was 50 and a
grandnot her. She is now clean for about 45 days after
being clean for a year having rel apsed.

What | can tell you about drug court in general
but | don't want to take all the tinme. There are

| ots of other people to talk. It is the best thing
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that I have ever been involved in. It has not only
made ne a better judge, but nore inportantly it has
made nme a better person

Before in ny career | always thought if drugs
are screwing your life up this nmuch then why don't
you just quit. Well, that would only be |ogical. But

what the people that we are dealing with, and sone

i ssues they bring to the table, they can't just quit.

It takes a hands-on | ong-term approach with |ots of
peopl e: The judge, the prosecutor, the defense
attorney, the substance abuse counselor, the
probation officer, |law enforcenent, to cone together
as a team a collaborative team as opposed to a
confrontation team to do what is best for this
person. Not only does it work for them and
communities and their famlies but it reunites
famlies.

When we have graduations, we do have a

graduati on cerenony, which includes cake, soft

drinks, pictures, lots of applause. W have famlies

t hat have been, they have just been away from each
other for ten or fifteen years, because oftentines
the famly is the victim W are dealing with

econonic crines, forgeries, burglaries, thefts, in

our drug court, so often tinmes the famly is the
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victim The famly has witten this person off but
this is reuniting these fanilies.

W are talking to the Departnent of Human
Servi ces because we are not needing child abuse
services once these people are off the drugs.

The people in the program before they graduate,
they have to be fully enployed. They have to pay
restitution, court costs, attorney fees. People in
our program are buying hones. They are back to work,
and one thing that | like to tell people is we have
had two drug free babies in our drug court. | don't
know how much you know about the inpact of drugs on
i nfants but not only at the hospital with prenmature
child births, and the things that happen as a result
of that but the problens that occur, that occur in
education: The extra noney and tinme it takes to take
a child who has been damaged by drugs, try to nake
them t he best they can.

In our drug court we have al ready had two
drug-free children. There are actual costs we saved,
whi ch the report says is about $400 in two years. W
have saved dollar for dollar. Then the residual
costs, other costs, the ripple in the water after
throwi ng the stone. The stone being the dollar costs.

There are all those ripples, also we saved the noney.
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The programin Black Hawk County, our County, is
working well. It is actually for the criminal justice
system because as | have told people for years | am
tired of everybody tal king about being tough on
crime. It's about tine we get smart on crine. It is
an out standi ng program problemsolving court.

Whet her they be drug court like in Waterloo or nmenta
health court, donestic abuse court, whatever type of
court you have.

Those are ny statenments. | guess it is probably
more than five nminutes so nobody had the guts to say
Judge be quiet.

MR. JONES: We were so enthralled, Judge.

MS. STARK: Thank you for having us here. | wll
give you these, | guess, snmall town perspectives so
to speak. | amlooking at all your nanes and the
| ocations fromwhich you traveled. Eau Caire County
is simlar to your counties. Judge. W have about
100, 000. CQur names are there, nore mniscule
conpared to the nunbers that you are dealing wth,
but the problenms and the nethod of dealing with them
is probably quite sinilar despite the fact our
numbers are nuch | ess.

I hail froma civil background. | was a civi

def ense attorney, insurance defense insurance, for 18
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nmont hs before | took the bench. | have been on the
bench ei ght years.

I quickly |learned what was involved in the
crimnal |law process. Also, | didn't feel what we
wer e doi ng was successful even in a short tinme. |
see the sanme people com ng back over and over again.

| becane very interested in the drug court
nodel . Frankly, the two people you will hear from
here supervising courts that | went to to | earn about
different drug court nodels.

Qur nodel in Eau Claire started in Cctober of
2004. W have received no grants. W started it
fromdollar one county funded. That's the way it's
al ways run. W did receive a grant for training
whi ch was invaluable. But to run it, put it together
and keep it going, we have done it all strangely
grassroots. Frankly, | amvery proud of that.
think that woul d provide a great deal of continuity
and sustainability, which is inportant when dealing
Wi th this popul ation.

Qur criteria are simlar to yours. W have, for
| ack of a better word, people who but for our court
woul d be in prison or have been to prison, out on
ext ended supervi sion, need assistance with re-entry.

We are al so post-conviction. W accept people
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on deferred prosecution agreenent. Qur persons are
on probation or extended supervision. W decided that
we had such linmted resources we were going to dea
with the people who were frequent fliers in our jail
the frequent flyers in the prison, that's where we
woul d get the biggest bang for our buck. W would
meke the nost difference to people, their famlies
and our comunities. So we have, | think, been very
successful .

| didn't bring all of our statistics but we have
about 65 to 70 percent retention, our recidivismrate
for graduates is about right now 15 percent. It's a
little less than that for the participants in total.

MR. JONES: |If you have those statistics in a

way that you could get it to us, we would appreciate

t hat .

MS. STARK: In fact, we are putting together the
most recent report which we will have done in a
month. |If you can wait that long, we will have four

years of information

MR. JONES: Fantastic.

MS. STARK: Very quickly, we want to hear from
ot her persons. We have multiple referral sources,
i ncl udi ng defense counsel to our courts. That happens

on a reqgular basis. One of the persons you w |l hear
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fromlater AAD. A Mke Steuer. He also has referra
sources but different judges.

As a judge | will have soneone conme up before ne
in sentencing, ask we adjourn to consider the
possibilities of a treatnment court as an option. By
the way, we also have two other treatnent courts: one
mental health court. W are just starting another
court called AIMfor wonmen who have committed
m sdenmeanors and will likely go to jail. They are
single mothers and their children will likely have to
go to foster care or out of the hone source, so we
have a small court devoted to those people conming in
with simlar types of structure. W have in
treatnment court, keep the nons in the home, keep the
fam lies together. Lots of wap around services
provi ded. Hopefully -- they are all addicted to
drugs, al cohol -- hopefully, that will help them dea
with those issues so they don't go on and progress.
Just a few ot her points.

Some things that | know people ask about a | ot

as far as being a judge and how confortable you are

with this.

On sentencing, | will tell you if someone com ng
into the drug court, | am supervising judge, our
culture is that we usually -- strike that.
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Qur culture, we usually say we will place himon
probation w thout sentence. W don't inmpose and
stay. If soneone is coming to the court, and | amthe
sentencing judge, | will inpose and stay a sentence.
Because if | have dealt with that person for a year
or two, | don't want themto cone back. | know way
too nuch about themto be confortable, to be fair,
with them | also will give themthe opportunity to
request that | recuse nyself so they can get to a
different court and have a different judge either
i npose and stay or withhold sentence, not have nme to
be the person ultimately handling the case. It is a
little different twst.

I love the collaboration. | relish the
opportunity to hear fromall persons when trying to
deci de what will happen on a daily basis with people
in our courts. It's an unusual role. It's unusual to
be out-voted when soneone deci des sonet hing shoul d
happen that you don't necessarily agree with. But |
am deal ing with people who on many days have nuch

more expertise than I do on sonme of these issues.

| think the other issue | will briefly nention
is the term nation procedure. It is alittle
different. | view our court as essentially probation

review hearings. We do not hold our court on the
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record. W do not have adversarial process.
Participants are always entitled to an attorney if
they would |ike one. W do not use jail for
sanctions on a very regular basis, then only usually
for dishonest rather than for rel apse.

On term nation, our participants are accorded
full hearing. To nme, | do not participate in the
term nation decision. | have nothing to do with what
i s discussed. They cone before ne and present their
case with counsel and the district attorney present
their cases.

| make the decision whether they will be
term nated or not fromthe team So it is alittle
bit different than traditional role. Then if they are
term nated that case is returned to the judge who
ultimately originally handl ed the case for further
handl i ng, if necessary, or a person returns to prison
if it is inposed sentenced.

| echo, | think it is the npst, the npst
wonderful thing | do as part of ny job. It is
self-fulfilling by far. O course, | think it nakes a
difference in the lives of these people. They would
not have had these opportunities but for this
treatnent court.

MR. JONES: Thank you.
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M5. O BRI EN: We all canme up as | awers. There
are so many different nodels. | just wanted to
contrast ours with these.

Qurs is pre-conviction. People have to enter a
pl ea but they are not adjudicated. Then there at the
end of the drug court, the judges are there,

di sm ssed or reduced, they may be adjudi cated. Then
if they fail drug court, they are returned to the
originating court and adjudicated and go to
sentencing hearing. W don't have people on probation
unl ess they are on probation on a different charge.

Because it is pre-adjudication, the referrals
source is the district attorney office. They are
protective of their right to make that deci sion,
whet her soneone gets into drug court or not.

Dane County is on the State capitol, University
of Wsconsin is there. Nice |liberal area. They say
it is an island surrounded by --People' s Republic of
Madi son. Shockingly to me | heard the M I waukee
District Attorney tal king about the racial dispairity
nunbers. Dane County is worse than M| waukee, which
is difficult for ne to believe but is true.

Al of the dispairity in Wsconsin is driven by
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drug charges statistics show M I|waukee isn't as bad
as Dane County because in MIwaukee, traditionally,
everyone has gone to prison so there is not a | ot of

roomfor dispairity.

I n Dane County we make choices. Qur drug program

started in 1996 so it is well-established. W have
had about 700 graduates. | took over about four years
ago. We have been engaged in the growh process.

The National Drug Court Institute has a
publication called |Inprovenent For Drug Court
Evi dence Based Practices. W have been trying to work
with chapters of that to get smarter about what we
do. How to use rewards, how to use sanctions, things
like that. W have tried to inprove our relationship
with the police. I won't say this is a mgjor goal
but it's sonething we have been sensitive to. W have
joint neetings with the drug and gang task forces to
explain what we do and get sone input fromthem Just
recently, we decided to start inviting the arresting
officer to people's graduati on. W haven't had any
available to come. | think even the invite is worth
something in terns of getting their trust.

Many drug courts started with federal grant.
Qurs didn't. The federal grant required that you not

take violent offender. | think that's a real issue in
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a lot of places. W have no |onger getting federa
funds, so we have gotten rid of the requirenent that
you not have viol ent m sdeneanor offense. W have
retained the requirenment that they not have a viol ent
felony history, although we are tal ki ng about maybe
replacing that with some sort of nore accurate risk
assessnent. W don't want people who are dangerous
in the program or dangerous. But the fact they have a
violent felony in the past is probably not the best
measure of that. | think that's sonethi ng we should
be |l ooking at. Over tine the seriousness of the

of fense has increased.

We started out with two-track education track
for people who are no |onger addicted but caught with
drug or paraphernalia and treatnent track. Because
all the research shows an intensive program probably
does nmore harmthan good with lowrisk offenders, we
have gotten rid of the education track. And as
prosecut or and police have cone to trust the work of
the drug court, they are willing to refer people for
nmore of fenses. There is no restriction on the nunber
of prior convictions you could have. The offense has
to be drug offense or drunk driving offense. So we
have a | ot of people, forgeries or thefts of various

sorts, different ways to get noney to buy drugs.
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We have tried to send disorders. | would say
that's a nixed bag. W have been able to nmanage sone
of them sonme of them have not been well enough to
meet our requirenments; and at a certain point we have
had to part ways. | guess that's sonething | would
like to see inprovenent on in the future.

Anot her thing we have done is try to partner
the University of Wsconsin. It has a nedica
school and a big hospital. W have teaned up with
doctors and researchers fromthere, we have witten
several grants too, one of which was to inprove our
work with African Americans. African Anericans get
di scharged from our program nore often than others
because of new offenses. Although they represent 17
percent of adm ssions, they only represent 14
percent of graduates. W believe that's related in
part to their poor enployment status. The
enpl oyment correlates with successful conpletion of
t he program

W wrote a grant. We don't know. We will get
the nmoney to work on cultural conpetence basis with
these clients and bol ster the enpl oynent services we
can offer to them That's what we have been up to.

MR, JONES: Thank you

MR. LEVINE: | will talk about the drug court.

189




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I will talk about the State of Wsconsin a little
bit.

My background is a little bit different. New
judge, baby judge, conpared to all these guys. Today
is nmy one-year anniversary. Also your anniversary
too. But we all started on the sanme day. Before, a
year ago, | was first a Public Defender in La Crosse,
for the La Crosse region, the sort of southwest
corner of the State.

At the time, back in 2000, La Crosse got
interested in a drug treatnent court. Sone of you
know Keith Bowers. | knew you knew Keith. He has
told me about you. But Keith used to be in our
office. He was on the original -- started the
original planning team Eventually | took over his
team and went into private practice. W devel oped a
drug court in La Crosse County, much like they did in
Dane County. At the tinme the only drug court that
exi sted was their court in Dane County, Madison. It
had been around for many years. Nobody had really

devel oped it.

At the same tinme we devel oped our Monroe County.

Al so we devel oped pl anni ng stages, we went for the
same granting that Liesl was tal ki ng about through

the National Association Drug Court Professionals
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provides. Eventually you get to the point where we
both applied for federal courts. One county got it,
we didn't which was good.

It means we worked hard. We did a pilot
program W had started actually 2000 with our drug
treatnment court. Fast forward into the future, what
happens, we keep on devel oping that program At the
same time the National Association of Drug Court
Prof essi onal s has a neeting right here in MIwaukee
about five years ago. W forned the W sconsin
Associ ation of Treatnment Courts providers to the
statew de association. For some reason | was the one
who stood in |line, everyone stepped back, | ended up
bei ng the president of the association because |
didn't know any better

MR, JONES: Like this gig?

MR. KING | avoided those neetings, ended up in
| eadership if you don't run fast enough. Nate. Liesl
is here. She is our treasurer. | amthe past
president. Sarah sits on the board. So we ended up
form ng an organi zation which is slowy com ng al ong
to provide information. | was going to say | know
there is a website. This is sort of up-to-date.
WAPTC. org, which will have, links to the county sites

whi ch have the evaluation of all the drug courts that
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are operating that are out there.

Ri ght now, in 2000, we had three there. Dane
County, Mnroe County, La Crosse County. Today we
have around twenty.

I thought it was interesting John Chisholmsaid
they don't really have a drug court; they actually do
sort of. They have three participants in drug
treatment courts here in MIwaukee County. He says
that. | think he is waiting to get nore established
to say it exists. The reality, they are experinenta
with it here. That change in M| waukee County is very
much a wonderful change in the system | think they
all had good intentions but | think it has finally
cone to fruition

One thing that's inportant. | know David
Di ckmann tal ked earlier. Dave and | have witten a
pi ece. | know that you guys have the website. You
have gone where we tal k about the ethics of public
def ender, defense attorney. | know Ben tal ked about
this, too. But | really had that role as pl anni ng
agents, team nenbers representing individuals then
sitting on teans where decisions were nade.

It does really challenge one's traditional role
as a defense attorney. Going back to those days of

doing that, it was -- you had to be very conscious
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about conflicts of interest, very conscious of where
you were representing people, and when in a case we
have to step back.

One of the main roles as a team nmenber defense
attorney is making sure you understood the best
research out there. Quite honestly from 1999 to this
poi nt the research has exploded. There is a |ot of
good information. Everything fromthings |ike the
need to have nore serious offenders in the program
rather than first offenders. Pretty nmuch the research
supports that concept. That was people weren't really
sure that was good enough. But the research has shown
this is under the circunmstances your best bang for
your buck to put the serious offender.

La Crosse about a year and a half ago got
anot her federal grant, the first grant, federal

grant, for federal program Also if you m ssed, we

call it ON treatnment court.

I amone of the treatnment court judges. It is
lot different fromwhat drug court is in the centra
population. It is so significantly different. But we

have everybody in it. W are chall engi ng the nodel
somewhat with our ON court. But on the other hand,
it has made significant differences.

We have over 50 graduates in just over a year

a
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and a half. 130 participants in the program There is
two judges: nyself and Judge Horn who was the
district attorney at the sanme tine | was there in
public defender. W both started at the sane tine.
We both see miracul ous changes in individuals.

Peopl e who have been al coholics, | saw an old
friend graduate about three weeks ago. | got to tell

you | don't think | talked to Julio -- do you nind if

| say sonmething? It's okay. | said | have known him
since he was a kid. | represented himas a juvenile.
He | ooks older. | know he is about twenty years

younger than | am He | ooked good. Just to see him
that was the thing that nakes you go, go and go.

All the problens we could come up with how t hese
courts and issues that we face, quite honestly, we
can work through them There has to be a way. There
should really not be a barrier what we view as the
traditional role as defense attorney, which is
extrenmely inportant, what we are trying to acconplish
here. | say that for skeptics, which is out there
about what is going on with these courts. Wat are
we doing. W can get around the issues of due
process, not get around it. W can figure out ways
to make sure you are assured due process and that

representation is full. W can tal k about specific
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questi ons about how do you do that.

That was ny bi ggest concern. By the way, when
we designed it, we designed a systemthat was fair
that gave the clients the absol ute best
representation as if they were in the regular old
system They don't. Just because they have a drug
probl em doesn't nmean we will short-shift any of the
defendant rights. Liesl describes they stole it from
us. (Laughing.) It is exactly the process.

It was interesting that process was a debated process
about does this give adequate due process, sort of
di stance for the judge.

By the way, it mrrors the probation and parole
system that we have for revocations, and probation
and parole. That's what it says. The sanme thing as
probati on and parole revocations. Let's follow that.
It should be closer for due process reasons.

Anyway, | just wanted to say that | have a
little bit nore. Having been the president of the
State Association, 2000 to now, former president,
only after six short years the fact is it really --
this State has changed. It has beconme nuch nore
proacti ve.

MR, JONES: Thank you.

MS. BERNHARD: Thank you all very much for
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comng in and talking to us about the work that you
are doing. It is very inportant work that you are
doing. W are all very pleased to hear about, very
i npressed with your success. W are an organi zation
of crimnal defense attorneys. Qur task here is to
t hi nk about where is the role of the defense attorney
in all of this.

This is a big novenent sweeping the country.
It's evolving on its own, got organizations: | ocal
federal organizations of drug court professiona
mutating off this direction. There is a new nental
health court, drunk driving court. W need to think
about where does the defense attorney fit into that.

The things that you are trying to do for
i ndi vi dual s who cone before you are the things that
we as individuals public defenders; private
practitioners have al ways been trying to do for our
clients which is to get out of the particular trouble
that they are in at the nonent. W neet them but
clearly to work on whatever kinds of problens got
themthere in the first place. So our goals in all of

this really are very much the sane.

You may feel it's a relief to be able to do nore

in your position as judge in drug court than you

perhaps were able to do as a defender.
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| would like to ask all of you, what would you
say, how woul d you change, how would you nodify?
What woul d you tell us that we should be telling our
nmenber shi p about the relationship of the defenders to
your court?

Anybody can start who wants.

MR. BONERS: One thing that needs to be said.
We have a contract defense attorney who used to be
the chief public defender who is retired. He hel ped
set the programup. He had struggles with sonme of the
rules that our clients are supposed to follow. I
know this is a struggle for nmany defense attorneys
giving up certain rights to come into the program
But | think at the beginning, at the end of the day
at | east, when | get up, when | was a prosecutor
when Dean O son goes up as public defender, now a
retired public defender, what we are trying to do is
hel p peopl e.

| became a prosecutor to help people. | had
opportunities to go into private practice where
probably coul d have nmade nore noney, but | wanted to
be a judge because it is about hel ping them Although
some of the issues that come up, nmaybe sone of the
rules, are | ess pal pable than others to defense

attorneys. W have to renmenber what our goal is.
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Qur goal is to take sonmeone who is broken and to fix
t hem

MR. JONES: Let nme followup a little bit. You
got soneone who is a permanent defense attorney in
the court?

MR. BOAERS: | n our court.

MR. JONES: In your court. That person, he
represents everyone who cones, everyone who is in the
drug court?

MR. BOWERS: Everyone in the drug court is
represented by this attorney.

MR. JONES: Does he know each one of their
cases, neet with them outside of court, advocate on
their behalf? O is he sort of the part of the team
that reviews the status of the cases before you
deci de what to do? O is he both of those things?

MR. BONERS: He is all of the above. He is
advocate for his clients when there are issues. W
just got a person who relapsed, who has a dirty u.a.
He i s advocating maybe not as nuch punishnent. He is
advocating we maybe need to put this person back into
phase one; that person is in phase three.

We have a three-tiered program So advocates for
that, he is also part of the team He understands

where each of the other team nenmber is coming from
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but the best part of the programit is collaborative.
It is not adversarial. | mean, there are adversari al
roles that he plays. But we are all trying to nmake
the decision as best for that person to make that
person whole and to get them as an everyday, ordinary
| aw- abi di ng enpl oyed person wi thout an addiction. So
that's one of the things | think that needs to be

made.

The case needs to be made for defense attorneys.

You are not selling your clients out. There are still
ways that you can raise Fourth and Fifth Anendnent
issues in our drug court. But it is inmportant that
the whole idea, | think is like | said before, try to
make the person whole, try to fix the broken person
That's what we all strive to do. W don't want to see
the same person over and over. The court, ny
experience with it is that's what drug court does. It
is a holistic approach to all issues.

MS. STARK: You have to keep in nind this is a
voluntary court. You don't have to go into drug
court. It is an option. | would expect an option
that a defense attorney would discuss with their
clients.

At all appropriate stages in proceeding, as any

ot her popul ati on, they have given whatever offers are
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made, whatever sells they can prove. This is a very
inmportant thing to start with.

Second, our court is post-plea post-conviction.
we don't require participants to give up any rights
to litigate any issues before they cone into our
court. Now that goes agai nst basic tenets of
treat ment court, you should get people in quickly as
possi bl e because npst are notivated to make changes
as soon as possible after the of fense.

But when wei ghing those equities, we wll not
require people to give up their rights to bring
preci ous notions, raise any other issues they wish to
include in trial before they may enter our program

We find nost of our referrals cone from persons
who are getting, for whom probation is going to be
revoked. W get a lot of referrals from probation
agents and/or defendants at that tinme where they are
|l ooking at this as their last option to stay out of
prison. That's a whole different scenario. They nay
have a new of fense but they al so have an ol d of fense
that they are going to have to deal with.

There is a lot nmore notivation to conme in, a |ot
of other factors to consider at that point. As far as
our person on our treatnment team we have the head of

the district public defender office as participant on
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our treatnment team She is not representing any of
the people in our court. That is not her role. Her
role is advocate for defendant as appropriate, but

al so she is a nenber of the team She considers
what's best for the court, the participant in forning
policy, in making decisions, voting on things.

If there is an issue that requires an attorney
for it, an attorney will be nade available to help
They can retain one. |If they can't afford one, one
is appointed. Rarely do they ever ask unless they
are being ternminated, do they ever raise an issue
about incarceration, which by the way from our court
perspective because nost of these people are on
probati on or extended supervision, done with, a
probation hold is not something | order. The
participants think | amordering, but I amnot the
one who nmakes the decision. That's a decision that's
made by the probation agent who is also on our team

If ultinmately we believe |longer incarceration is
necessary for sonme reason, nmaybe an additional 30
days as a condition of probation, there is a
full-fledge hearing with defense counsel advocating
for their clients separate and distinct fromwhat the
treat nent team may have consi dered or discussed.

Short answer, if there is one | think
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adversarial role it is very much there because this
is a post-plea post-conviction court. Traditional
defense attorney roles are always avail able. You
have another option to discuss with your clients a
potential resolution.

| believe that as nuch as anyone wi shes they
still maintain the ability to have defense counse
t hr oughout what ever process they w sh once they are
in the court.

M5. OBRIEN. In our county people have
attorneys, many appoi nted by the public defender up
until the tine they enter the plea entered in court.
At that point that attorney nore or |ess stop
representing them If they get term nated from drug
court that court will step back in.

MR, JONES: To handle the term nation thing?

M5. OBRIEN. Qur termination is consensus
deci sion nade by the team W don't have a hearing
on it. They would be coming in at sentencing stage,

back to the original judge but in between it is the

head of the public defender office, in our county she

is on the team and we tell participants every week
that she is there to answer any | egal questions they
may have be it child support, other cases or things

involved with drug court. They don't have to be
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el i gi bl e under financial guidelines in order for her
to assist them So it is -- but it is one attorney

that at that stage is available to everybody. She

sits on the team So, yes, she does the court reports

on every participants; she knows the ins and outs of
it. She does attend in our neeting to act |ike

def ense attorney. She is always |ooking for
mtigating factors, bringing those up; but she al so
is very creative in suggesting consequences that
woul d be appropriate for the purpose so instead of
jail why don't you try this this time. But she al so
woul d be in on the decision to term nate.

MR, JONES: Are those permanent people, those
public defender team nmenbers, do they get specia
training or is this sonmething it's up to their own
creative personalities? She just happens to be
interested with sone good ideas?

M5. OBRIEN. | doubt she had any training

before she started. Since then she has gone to sone

of the -- she just went to the national conference in

St. Louis. | don't know how nuch they tal ked about
defendant-attorney role. There are sonme articles
witten about that which |I am sure you found.

MR, JONES: She hasn't gone to the State

Associ ation of Drug Court Professionals with you or
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she has?

MS5. O BRIEN: Yes, she has.

MR. LEVINE: Wien | was in the public defender's

of fice, she worked closely with nme and others. W
have -- public defender office did a nunber of
trainings in the last three years for this
specifically; usually | sat on the panels. That was
one of the things we did. So there is then sone
specialized training. Quite honestly, there is
probably a group in the state probably 50 or 60 who
had sone training. |If not a sinple senm nar, going
out west to Reno for national trainings which are
nmore intensive. Liesl did it; others have done that.
Then there is the usual in the training grants
whi ch Liesl was tal king about. There is a -- that's
a two- to three- to four-day training nultiple days
where you work as a team separate out as defense
attorney and NADCP, National Association O Drug
Courts, the Treatnment Court Associations or the Drug
Court Associations as part of the national
conference, a break-out for defense attorneys, which
usual ly these issues cone. That's where you get the
nmonogr ans, everything else that comes out fromthat
associ ation. The issue of how defense attorneys, the

roles of attorneys, by the way it is very conplicated
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because of jurisdiction is so different.

You have to contract defense attorneys.

Actual ly when we started our treatnent court, the
interesting thing is that because Keith had
originally started as public defender then went to
private attorney, he took on different roles on our
team He becane the go-to neutral defense attorney at
times.

But, you know, to be frank, the issues that cone
up tend to be like probation violation issues, which
don't tend to be very conplicated. You would have to
know t he background of the individual

The defense attorneys who are involved with
these teans know a phenonenal anpbunt about the
background of these individuals because you just
dealt with them for how many nont hs.

There is a couple of things that happen. | guess
what my advice would be for defense attorneys, first
of all, any defense attorney pulling a client into a
treatment court better understand that treatnent
court. They better talk to someone who works there,
frankly, talk to the defense attorney who sits on the
team understand how it works and functions.

These things are so new people are not very sure

what they are. They know they are alternative reduced
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sentencing for individuals. Sonetines that becones
blinding a little bit. |If you talk about going to
prison versus sticking on probation, a chance
program then think about tines you represent people
who have drug cases. They told you we can get up
into Hazelton in Mnnesota. | will put themon
probation, Hazelton, we won't revoke and sent to
prison. You know what? Hazelton, you know the
intense treatment. They have the private noney to go
t here.

The whole point is this: we did that before. The
only difference is this tends to be a |ocal |evel.
By the way, Kkeeping themin the conmmunity, they tend
to be nore successful. Also, it has the ability of
really changing not only this person but their whole
life around themin the commnity.

| guess ny advice is for defense attorneys who
are not involved with the team one of things that |
know obvi ously | know nost of the defense attorneys
in our area very well. The fact is as this was
created, they had to spend nore tinme understandi ng
the role of the individual sitting on the team

One thing | saw nyself as defense attorney on
the teamyou bring up mtigating factors. The other

thing you do is you do the research. You know, when
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peopl e violate probation the hamrer was jail. Jail
Let's go to jail, send themto prison. Let's clanp
down on them

In the drug court fully they tal k about
specifically incentives and sanctions. It is an
under st andi ng how i ncentives work and correspondence
of treatment. Also an understandi ng of how
incentives work with those sanctions. That is outside
of the traditional role of the court system

That's why | think that's sonmething that takes a
|l ot of leg work to understand, understandi ng how
those conme together, especially when dealing with the
whol e court system

The third thing which I think is inportant to
under stand about the defense attorney in this role is
that you're there.

One thing that, | don't know in everybody's
jurisdiction, in La Crosse, State of Wsconsin, is
very, very, very separate as far as how the
Departnment of Corrections and the Community
Corrections, that is, probation and parole versus
treatnment in the county versus the court system
versus the child support versus everything el se.

The problemis everybody expects you to do

different things. Many tines they conflict. The
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beauty of treatnment court you have the opportunity to
focus, actually open up the conmuni cation. You don't
have parol e agent who says you better go down x,y, z.
The team says if you don't do "y" now you will |ose
your fundi ng.

You get together. How do we nake this work,
make sense. The realty is that this really has
reduced the anmount of contractual information setting
up things, making it inpossible as a defense attorney
or your clients to really do. The whol e idea of
communi cation is really a central idea to the
treat ment.

MR. SCHECHTER: Three areas of questions. One
clarifying questions to you, Judge. The person who
is on the teamfromthe public defender is the same
office as, for exanple, the public defender who would
argue for the clients? 1s that correct?

M5. STARK: Sonetinmes, although, because the
best way, we have a private person who does public
defense work. So there are many occasi ons when an
out-of-office person is appointed.

MR, SCHECHTER:  Sonetines it would be a public
def ender ?

M5. STARK: Sonetines in the office.

MR. JONES: It raises |local problens? Nobody
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rai ses an issue? W are on the sane issue?

MS. STARK: No one raised an issue. | will tel
you the person on our teamis very conscious of not
di scussi ng.

MR. JONES: The Chinese wall.

MS. STARK: The termis ethical wall. Al so using
Chi nese in New York?

Mai ntains a separate file. And our drug court
files are not kept in the clerk's office so there is
no access to them so that person couldn't | ook at
what was going on. There is sone separation

MR. JONES: Question to all four of you on the
team that each of your jurisdictions are there
police officers.

MR. BOWNERS: W have a Waterloo police officer
We do that for a variety of things. They can do
curfew checks. They can get information to other |aw
enforcenent about this person in drug court. The
mai n reason we have that |iaison because nost

of ficers think of this as "un-court." You go hold
hands, sing cum ba-ya. W do that.

MS. BERNHARD: In California they have trees,
t 0o.

MR BONERS: W do it so there is a |link between

| aw enforcenent and drug court.
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M5. STARK: W have a jail captain, a county
sheriff.

M5. OBRIEN: A conmunity advising board that
advi ses drug court but not on our team

MR, LEVINE: The drug treatnent court at one
point did have an officer that sat on the advisory
court. Quite honestly, he got too busy. He stopped
showi ng up. The answer is really no.

MR. JONES: Last question to Judge Stark and

Judge Bowers. | think, Judge Stark, you correctly saw

nost of panel here is frombig city. You are froma
smal |, rural portion of the state. Judge Bowers.

MR, BOWERS: Conpared to New York, C eveland

MR JONES: Sort of bigger cities in Wsconsin?

MR BOWERS:. Yes.

MR, JONES: M question is this. Judge Stark,
think you are right the problem of addictions are the
same whether it is in a small, rural county as it is
in New York City, but the solution nmay be different,
require a different solution in a small county such
as yours where you don't have a | ot of noney.

My question to you this is this. To you, Judge
Bowers, what would we need to do? What could be done
to i nprove the drug court problemsolving court

situations in small rural county in termnms of
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financing? Where should the noney cone fron? How
could we get the nmoney. Do you need speci al

schol arshi ps; from bar association? Do you need nore
government noney? State level? Should your State
Bar Association be supporting you better in snal
rural ?

MR. BONERS: | would say the problemis |ack of
treat nent resources. Problem the biggest problem we
confront inpatient and outpatient that ability to
have a certified drug al cohol counselor. Transitional
housing, that's sonewhat npre supervised than
t hree-quarter way house.

Those lack of treatnent resources are the
bi ggest inpedinment to rural treatnent court.

Eau Claire, we are fortunate because we are a
centralized area for, perhaps, a 100-mle radius.

But the people in the county nor any of us have a
very difficult time. But they have to drive two
hours to get to a group neeting, for instance. Those
peopl e don't have licenses. There is no
transportation avail abl e.

Transportation is the next issue besides |ack of
treatment. How to fund that is a very difficult
i ssue.

W ndi ng up, it being a governnent issue because
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just locally not enough financial resources to pay
for that. W were fortunate to get a grant through
Departnment of Corrections. Eventually that's what
peopl e are | ooking at, shifting funds fromthe
resources we are hopefully saving noney that being
Department of Corrections to put into the treatnent
court or up-front prevention. But, of course, for a
while you will have to have both which is the
difficult and expensive part.

We received a grant to have $50,000 a year, a
smal | amount for you, for us |arge enough to devel op
some group and individual treatnent that we didn't
have. It was a gap in our programming for all of our
participants. W also used it for probation and
parol e, other individuals who are not in the court.
Peopl e shifting resources fromthe Departnent of
Corrections.

Probably the npost viable long-termalternative
to deal with the issues we are tal king about,
transportation is an issue that has to be dealt with
on a legal basis. In the city, for instance, if
there i s buses or cabs, sonetines churches have
peopl e who volunteer to transport people to different
pl aces, Modthers Against Drunk Driving, solely wll

transport people to different facilities as an
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exanpl e. It will not help in large areas but for us
the number of persons we are tal king about, that's
what is happen.

Utimtely our drug graduates are transporting
our participants. |It's a wonderful connection. The
partici pants.

MR. BOWERS: Treatment beds is where we need the
nost nmoney. Qur average wait to get into inpatient
treatnent in our county is about three weeks.
Oftentimes the person is comng fromjail so they are
not using, while they are in jail presumably, but
they are not getting the treatment or education they
need for three to four weeks after they are taken
into the program Qurs is a voluntary program

Housi ng i ssue. Were the noney could cone from
The federal government gave us a two-year grant. W
have gone to private foundations. They are not real
gun-ho. | think because of the presunption of being
soft with drug people.

Qur community is notorious for hard core
prosecutors, people who hate crimnals. They |ove
consecutive sentences. It's been a difficult sell,
but our community is coning around because we are
getting the notoriety in the press and things are

happeni ng.
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We | ook to the State, this last year, for two
years of funding. Wen you show your |egislature
that you are actually saving noney, we saved over
$4,000 the first two years. Over 1,150 already this
year. It is an easier sell for them but they are
not out there beating the drum about drug court.

Education fromyour group as well as the judge's
associ ation, prosecutor's association, is essential
for this to really, for this really, hold and do sone
good for long-term

MR, JONES:. Jay.

MR. CLARK: Judge Bowers, the material you gave
us about your court, | understand high-risk, post
-pea court. But | have sone concern as a defense
attorney with a participant being required to give up
basically his entire Fourth Amendnent rights while he
is in your program

How do you reconcile that easily in light of a
small community where you have a rep fromthe | argest
police department who is there, they can go do curfew
checks, be hand on not, that |I don't trust. But I
don't trust police to necessarily do the right thing.
That is an open hole for just all types of abuse and
possible problenms. | don't see howit furthers the

goal that you are trying to help the person beat the
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drug problem

MR. BOVWERS: One of the issues we had training
in California and UAH t hrough the Nati onal
Associ ation of Drug Court Professionals, that was one
of issues we deal with. Wiy it is in there is to |let
the clients knowit's a possibility.

We have not had an issue with | aw enforcenent
because npst of |aw enforcenent don't care to be
perfectly honest. The panel menber or team nenber
that's involved knows the people. If they need to
drop by, he may call soneone on duty and do a welfare
check because we haven't seen Gary for three days.

We tell the people, especially our public
def ender, you cone into this programit is hard. You
are giving up everything. The easiest thing you can
do is get your prosecutor, revoke, go to prison. In a
way a ten-year sentence, you will do naybe 14 nonths
then you are on parole. You will be on parole for two
to three years. Don't send themthat way, okay.
(Laughing. ) Seriously it is about 14 to 16 nmonths on
ten years. It is usually about eight nonths on five
years, nonvi ol ent peopl e.

We tell themthe easiest thing you can do to get
your probation revoked. Do your tinme, cone back out,

deal with it on your own. |f you want to cone into
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this program you will have to do a netanorphosis.
This is the ugly duck, beautiful swan. This is the
caterpillar into the butterfly.

What we have |l earned is that when people are
ready to make that whol esale change in their life,
they don't care what rights they are giving up. Are
we getting them when they are at a bad spot? Maybe.
They are willing to do anything. People we are
dealing with, if they don't cone out of this program
not everybody has. W are about 75 to 85 percent
success rate.

MR, JONES: How do you define success?

MR. BOVWERS: | define success: people who
started in the programwho are continuing to be in
the program who have graduated fromthe program not
re-of f ended.

MR JONES: For what period of tine?

MR. BOAERS: W have been in effect for three
years.

MR. JONES: Programis 12 to 18 nonths then a
year or nore. Only three years you have gotten?

MR. BOVWERS: Right. That's part of our problem
conparing us to Madi son, they have been in effect
roughly twenty years or something like that. That's

my definition.
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I find ny definition got even broader because |
am defini ng success as people who are not using
drugs. |If they go back, at |east we give them sone
t ool s.

There is a concern about the Fourth Anendnent.
| understand. W debated it. W tal ked about it.

W tell the people that cone in. Yes, it is
different. |If you have a Fourth Amendnent di spute,
you can opt out of program Challenge that.

MR JONES: | don't nmean with the one that
brought theminto the program Once they are in,
after they are in it, they can be sentenced w t hout
probabl e cause by anybody. They can be in a program
and then chal | enge?

MR, BOWERS: Not everybody can do that because
we haven't had an issue. Are there bad cops in
Wat er| oo, exactly.

MR JONES: | didn't nmean to inply.

MR. BOWERS: There are. There are bad | awers,
bad cops.

MR JONES: W all win. Fourth Anendnent,
precious notions. (all |aughing.)

MR. BOVWERS: But it is a concern. But | think
the people that we are dealing with, they are ready

to make whatever change it takes. If keeping them on
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the street there says we will cone | ook around, which
we have done twice in alnost three years.

MR, JONES: Liz.

MS. KELLEY: Judge Bowers, you referred to drug
court as "un-court." You all know we have conducted
hearings throughout the country. Several tines we
have heard judges say that their colleagues on the
bench | ook upon their work as being | ess serious,
| ess judicial

Have you received any comments like that? |If
so, how do you respond to this?

MR. BOAERS: Sure. It didn't conme about because
it was a ground swell of support fromthe judges.
There were a couple of us that thought we had read
research, seen what happened, been to training and
said there is a reason for this. We it will work in
our county.

In fact, we are expanding into Dubuque, which is
even nmore rural. Qur programin Waterl oo has been
used as a nodel in five different counties. The
judges are always slow to cone aboard. They want to
try the nmurder cases. They want to do the two-week
| ong nedi cal mal practice case.

We don't worry about that because | am drug

court judge. | do all that other stuff plus | do
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this. I arrange ny schedul e accordingly. Sonetines
| have to give sonme hugs. Today | said only if they
need them | figure they are going to think whatever
they want no matter what | do. Sone of the judges,
don't care. | don't even |like them

find great reward in ny job. What they

think is second. | know what the results are. | know
the inpact we are having. If they think I am soft or
they think I amnot as smart or nmaybe not a rea
judge so be it.

I was going to say one of the things that has
happened since | becane a judge, Judge Ashley talked
about it before, our Chief Justice in Wsconsin is
supportive of these. Sarah conmented about that.

It is obvious to ne there is a lot nore judges
in Wsconsin that have become much nore favorable to

this. Not about the -- social workers you say here.

MR, BOWERS: In ny county four judges have been

trained as treatnent court judges. Afifth one is
very much, she is trained in areas nmuch |like the
treatment court approach, judicial intervention
approach. So there is sort of uniformy thought, at
| east in our county, because we have these five
judges who are relatively close to thinking this is

i mportant, very valuable thing to do, nore our
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popul ati on.

| also get the inpression, Sarah can conment,
there is a general acceptance this is an acceptable
way of conducting, using, your court tine. In other
words, it's not sure -- It's not traditional but it's
sonet hi ng that has been grounded in research. It's
been grounded as bei ng successful.

Cbvi ously as nuch of a variation out there, but
t he basic concepts have been fairly well-grounded.

Judges |i ke evidence so usually if you present
somet hi ng as best practices, best interest, there is
acceptance of it.

Now, it may not fit people's styles. That's
true. That's just of any job. Some people fit into
one style; others don't fit into a style.

There is a whol e generation that's about to
change how you can approach this stuff fromthe
i npl enmentation of notivational techni que by treatnent
court judges. How they cone to treatnent court
judges. How they use it in the court context to the
type of treatnments that are out there.

For exanple, beds aren't the only question but
it's a diversity of type of program Gender specific
programm ng. Cul tural conpetence program for those

with different types of populations. It really is
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sort of a fascinating new progressi on what we are
doi ng.

MS. OBRIEN.: A related problem judges have. It
is extrenely time consuming. The courtroom next
door, they disposed of forty cases. VWhile | amin
court | will see these people every other week for
nine nmonths. | spend an enornous anmount of tinme with
each defendant whil e soneone can just dispose of the
cases. It is a conmtnment fromthe whole Bench to
state, all right, you will not get very nuch done.
Hopefully, it will be worth it in long run.

MR. JONES: W are out of tine, sadly. This has
been a particularly useful conversation. W
appreciate you having it with us.

(Break at 3:15)

(Tinme 3:36.)

MR. JONES: All right. Welcone. Thank you for
bei ng here. You guys have | think been here for a
| east one or two of the |ast panels, so you have a
good sense how this works.

We are delighted to have you. W are interested
in the conversation that we are about to have. W are
going to give each of you, really to the extent that

we can, five mnutes to give us the benefit of your
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openi ng thoughts. Then we have a nunber of questions
that we are interested in engaging you in. The person
who is going to be the |lead questionnaire for this
panel is Elizabeth Kelley from C evel and.

| have stated enough. The floor is yours.

M. Farmer.

MR. FARMER: | work in Madison, Wsconsin. |
have worked in the drug unit since 1994. W have had
a drug court in Dane County since 1996. | have been
the representative of our office in drug court -- on
the drug court commttee since it's inception in Dane
County.

I have experience as a prosecutor. | have been
a prosecutor for perhaps twenty-sonething odd years.
When | graduated fromlaw school, | was a public
def ender for about five years so | have a little
experience on the other side of the question. So
per haps because of that experience, maybe | add sone
synpathies in this direction. But | guess as you
becone a prosecutor for a while you becone skeptica
as time goes on. Maybe | |ost sone of the synpathies
that | had.

Drug court for ne initially was sonething to be
skeptical about. It was sonmething to be concerned

about. It was this, just another program Wat's
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goi ng to happen to the dispositions of our cases.
This was a problem It was not something which | had
received very well. But as time went on | gained
greater and greater confidence in it as a program
We got sent, as part of the educational
processes, we went to various drug courts: one in
California in Sacramento, California; another in
Rochester, New York. | got to observe sonme of the
ot her drug courts and how they handl ed thi ngs, what
their success was. So | kind of decided in my own
mnd this may have been contrary to other people,
contrary to other people, that | would refer a | ot of

cases to drug court.

My feeling was it will either be -- starve a
cold, feed a fever. | will refer a lot of cases. |If
it is a bad program we will have proof it is a bad

program On the other hand, if is a good programthen
I will be wong but the conmunity will be served.

So a good nunber of referrals we nade were being
referred personally by ne. That got our nunbers up
got things going.

| think | got a comritnent by various people
toward drug court. So far, since '96 we have had
about 1200 referrals to drug court. W have had

about, | would say close to 700 graduates. Those
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individuals, recidivismrate at a rate of about -- 24
recidivists. 76 percent don't. Which is better than
probation, for exanple, which would be about 504,

50/ 50 there.

So, as a result of those statistics, we have
been able to sell the programnore to our office. W
increased the seriousness of the referral to drug
count. Initially, msdeneanor type offenses,

m sdeneanor drug possession of fenses. Now we refer a
good portion of cases, a good portion of them are
felonies, a good portion of themare nore and nore
traffic-related cases to drug court. Low | eve
traffickers.

Despite the increase in the seriousness of the
cases, we have found our graduation rate has renai ned
t he sane: about 70 percent graduate. Qur recidivist
rate has remmined largely the same despite that. So
we have been really encouraged by that.

Some of problens that we have run into, we run
into problens in terms of drug testing, whether the
testing is accurate. There are a | ot of problens, if
you want ne to go into it. There's that problem as
far as prosecutors, you always want accountability.
One of the nmjor ways you have accountability is

u.a. S.
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We have had sone problens with racial diversity
internms of drug court referrals. W are working on
that. In general there is a long-termfight in terns
of getting people to refer cases, education on ny
behal f i nvol ving keeping statistics up, giving them
statistics. It involves nme representing us on a
conmrittee, and in court to try assure there is
accountability so the programhas credibility with ny
col | eagues.

I would say, in general | would say, | amvery
i npressed by the drug court concept. One of things I
amwith this that | see as a prosecutor that | don't
get -- | see as a prosecutor in drug court that | do
not get to see in other areas that | amfocused on as
a prosecutor, | get to see the successes. That hel ps
to notivate ne. Really | get to see successes.

The only time as a prosecutor, normally you get
to see sonebody when they cone back for disposition,
when they probation revoked. They have extended
supervision after prison, after they get extended
supervi si on revoked.

But with drug court we see their successes al
al ong. To see sonebody get back with their kid, to
get off drugs, to see themto really becone

contributing menbers of the community is a real, rea
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rewar di ng experience for me as prosecutor. So | do
endorse drug court fully.

THE COURT: Thank you. Ms. Skenp.

M5. SKEMP: Thank you for inviting me. | am
relatively newto the treatnment courts. | started
just about a year ago. \When the prosecutor in ny
of fice, who had worked very hard to establish our
drug court, in 2000 and 2001 with Judge Levi ne and

Keith Beller, he was al so el ected judge. So | took

that position over. | advocated at that tinme that the
prosecutor who had -- who was prosecutor in drug
court was al so the prosecutor who handled all. La

Crosse is a snmaller country, about 100,000. He was
the prosecutor who handled all the major drug cases,
drugs and gangs.

| advocated for a split. That the prosecutor in
drug court should not be the major drug prosecutor so
that there is, although it is not officially a wall
of separation, | don't have nearly as nuch know edge
about a lot of participants when they cone in. W are
voting on them | like that.

Before | becane the drug court prosecutor, | was
the juvenile court prosecutor. This is sort of a
continuation after. The philosophy is a | ot of

counseling, a lot nore hands-on, nore on the people
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that you have contact with. That's the part that |
enjoy. That's why | went to nmy office and advocat ed
for splitting those positions.

Knowl edge. Not that we only take drug cases.
Certainly I have referred cases frommny casel oad
Now | am doing white collar. Mostly, | have referred
those cases in as well. W seemto have a | ot of
possessions with intent to deliver, trafficking kinds
of cases. | don't know those from Adam which is
ni ce.

Since joining the drug court team also the
prosecutor on the ON court team | have seen a | ot
of successes. In fact, yesterday, just yesterday, in
drug court we had graduation of a wonmen who had been
injust alittle nore than two years. She went from
usi ng anphetam nes, | think was one of her charges
possessi on of cocaine, nmoves on to what we call a
di ver si on.

We have a conbined system We take both post
pl ea and pre-adjudication cases. W do not -- we
all ow those to be anyone. It does have to be
first-time offenders. We have people who are on
strai ght probation offer alternative to revocation to
their probation, we have this m x

She was one of the fol ks who was on fel ony
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diversion. | was able to state up in ny notion to
dismiss, | read everything she acconplished, which

i ncluded a bachelor of arts in psychology. She has
been accepted into St. Mary's in Rochester. She wll
be studying to get a degree to beconme a AODA worker.
She has done community service, given back.

So | got to read all of this to her. | am
shaki ng because it was such a wonderful experience.
Her nother stood up and descri bed what a change there
was i n her daughter. Thanked us for giving her
daught er back.

Now, | can't say that | played that nmuch of a
part in Julie's graduation. | cane in after she was
in a year. She never had any problemwhile | was in
drug court. To have that little bit of that persona
connection with sonmebody, a little bit to see that
sonmebody that we would have witten off. She was a
habi tual crimnal. She would have been going to
prison. She has done that kind of turn around is
fantasti c.

The question | heard you ask judges, what is the
role for the defense attorney in this.

In the break, M. Farner and | were discussing
this. I think part of it is to take a very long view

to what your client's best interests are.
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Now, | know that you are not there to advocate
to your client what their best interests are but
advocate for them as counselor, you can |ook at that.
You can be educated about drug court policies and
procedures, what the reason is behind those things
instead of just, | don't want to say it the wong
way, but instead of just saying you are giving up al
the Fourth Anendnent rights, if you find out what
reason is behind it or what the policies are to maybe
protect prosecution, if you are giving up Fourth
Amendnent rights in one area, |ike as a nenber or
participant in drug court, there are sonme guarantees
further found with possession of drugs in your hone,
we violate Fourth Amendment, you will not be
properly, to find out what are the policies, the
procedures, the contracts take the |ong view about
what is best for your client.

And now ny husband is a defense attorney. He is
in private practice specializing in crimnal defense.
He does not refer a lot of cases into drug court.

Most of the time he talks to his client, they want
the way out.

MR. JONES: You are a |liberal prosecutor?

M5. SKEMP:. Yes, exactly. Like | said, like I

said our hone |life is interesting. But a lot of his
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clients want the easy way out. One of his clients,
third phase, getting ready to graduate. Every once in
a while | tell himhow Greg is doing. My husband
never thought that Geg would make it. Geg is a
tough case. He was a Viet Nam War vet. He has

schi zophrenia. He had nmultiple drug issues. Wat
brought himinto drug court was the neth problem But
he has been a fantastic drug court client.

So | think being cognizant both of rights,
certainly as prosecutors we want to do justice. W
want the best for everybody, including the defendant.
W want to do right by everybody. Those are ny
perspectives on this. | would really rather answer
the questions that you have.

MR, JONES: Thank you. M chael, you have been
here the better part of the day. W greatly
appreciate that. You will have to tell nme how to say
your | ast nane.

MR. STEUER:  Stoi-er. Like Freud.

MR. JONES: You have the floor.

MR, STEUER: Thank you. First of all, | have to

echo the sentinents of Judge Bowers fromthe previous

panel. | amin 23 years of being prosecutor, 19 of
whi ch have been in Eau Claire County. | had a couple
of previous lives before that. | didn't go to |aw
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school until | was 28 years old. My previous year
havi ng been born in Franklin, raised on Long Island,
going to | aw school in Golden Gate, San Francisco.

I do have a big city perspective when | cone to
Eau Claire. There is coment we are small town. W
are. But with ny so-called big city perspective, |
don't find that nuch different in Eau Cl aire County
even though we are small in terns of types of
probl ens that we have, especially the drug probl ens,
especi al |y net hanphet am ne probl em which seens to be
| esseni ng.

But this is the treatnment court concept | was
famliar with prior to beconm ng involved in our drug
court. And four years ago when the drug court was
formed, originally the district attorney
representative on that treatnent court was the drug
crimes prosecutor in our office. | did just about
everything | could to insinuate myself into the
process sonehow. Eventually | becane sort of an
i nformal back-up for her.

Thankfully for me and for her, | guess, she took
twel ve weeks off for maternity leave. | was offered
the opportunity to go to a national drug court
training in Salt Lake City with the rest of the team

i ncl udi ng Judge Stark, which | junped at.

231




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I was hooked. That was it. Eventually that
prosecutor did | eave the district attorney's office.
For the better part of the last three years | have
been the district attorney representative on the drug
court team | was recently railroaded into a position
on the Wsconsin Association of Treatnent Court
Professional's board with Ms. Nelson, if she is still
in the room | go to one neeting so far. But | am
passi onately invol ved.

It is the best thing | ever done in my life
counting all the previous lives. | guess what it has
done for me personally, it has nade nme, helped nme to
internalize what | always used to say. | tal ked about
"there but for the grace of God go I|I," but | would
never know aside from being the juvenile prosecutor
for nost of that 19 years in Eau Claire, | would
never know the people | was prosecuting.

Now being involved in drug court froma personal
standpoint | do know. | have hugged people. | do
know them It's just | see themin ne and nme in
them It's just a different way to approach being a
prosecutor, although |I tal ked a good ganme. Before
tried to do my job that way. | can internalize nore
and recognize it more. It's in ny office, I amthe

ni ce prosecutor. It seens like it anyway. Nobody has
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ever said that.

MR. CLARK: The one.

MR. STEUER: Yes, the one. Being involved in the

court reaffirmed that | amdoing ny job the right
way .

After patting nmyself on the back in front of
you, | will tell you what | struggle with. | am
i nvolved in the vetting process of naking
reconmendations as to who gets in and who doesn't. |
only have one vote. The D. A is not in control of
who gets in. W are post-adjudication court as Judge
Stark already told you. But parts of what | do, the
peopl e's past record to make sure they don't have any
di squalifying offenses, | personally disagree with
the requirements for federal funding that require a
person not be convicted of certain violent crinmes or
any pendi ng violent charges. But that's what we have
to go with, even though we have never been able to
get a federal grant. | do have to call defense
attorneys. | don't have to call public defender.
The public defender will cone to nme, we are aware of
them | do have to call defense attorney, | am
willing to do that, when | see sonebody who | think
mght fit the criteria for our program

As far as | amconcerned, if the person has no
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di squalifying offenses, if the person is not a dealer
init, for profit dealing the drugs, and if he neets
the treatnent criteria as our treatnent court
coordinator finds through the screening processes
then | vote for themto get in.

There can be di sagreenent between individua
prosecutors in my office. | amvery often not the
prosecutor assigned to that person's case. But | will
sit down with another prosecutor in nmy office know ng
that our boss, the district attorney, is in favor of
treatment court so | can apply pressure. He has
al ready given ne the go ahead to give pressure to get
prosecutors to agree to recomend drug court as a
condition of probation on a new case or reconmend
probati on on what otherwi se would be a prison case if
that person is going to drug court as alternative to
probati on-revocati on.

But | do struggle because we only have 25 spots.
| amforced into a position to actually where we have
to | ook at whatever needs, the treatnent, nore, as
that two conpeting people fighting for one spot. A
person who needs the treatnent the nore is usually
the one who will get in. Unfortunately we don't have
the roomfor first-tinme offenders. That's not what

we do. We want themto cone to us having virtually
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exhausted the other available treatnent in our county
before we can see fit to take that person.

That's a struggle for ne personally because
know sonmebody intimately who coul d have benefitted
fromthe drug court but it was too early in his
crimnal life to be allowed into that program O
course, | would have had to get out of drug court, if
t hat happened. It's ashaned.

One of the things | would |like to see, Eau
Claire County does, is early intervention programin
a drug court type program It would have to be
different fromour drug court. W have just fornmed a
mental health court, which has been up for two weeks.
We have two people in it. | amon that treatment team
as wel .

Briefly, my other disconfort in the term nation
procedure, as Judge Stark described, we basically
agree to di sagree whet her due process is necessary.

The way | look at it, | look at our drug court
program W are not a court. | look at it as we are
a treatnment program We are a treatnent programthat
just so happens to have a judge, prosecutor and a
public defender and probation agent involved in
meki ng deci sions. Yes. W actually have what appears

to be a court docket. There is a clerk of court in
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the courtroom when we go through the drug court.
after that all simlarities to actual court go ou
t he wi ndow.

My thinking is that if sonebody is sent, f
exanple, to an inpatient facility as condition of
probation, they are in that facility, they violat
the rules of that facility enough tines so that
facility kicks themout of the facility, they don

go back to court so that the court can determ ne

Bu

t

or

e

"t

t

whet her or not they are kicked out of that facility.

The authorities that run that facility make the
decision. W are not going to keep you; any nore

you are out.

Basically, that's the way | look at it. That's

the way I would want our drug court to run. That

presents all kinds of problens | am sure because you

have a prosecutor and public defender and judge.

the judge because she stays out of the process.

Not

Probation, public defender, probation agent are going

to be meking decisions as if they were the

adm ni strator of an inpatient treatnent facility.
me that's the closest anal ogy that can be nade:
are a treatnent programtreatnent facility. The
treat ment team nmakes the decision to discharge

sonebody.

e

To
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| don't like the word termnation but that's
what we use. W decide whether to discharge
sonmebody. |f that discharge is upheld by the judge
then that person can go back to court on probation so
that or a probation- revocation. So the court can
det erm ne whether revocation is appropriate for
addi tional conditions as alternative to. Revocation
can be inposed on that probation

Basi cally what we are doing now, we are going to
court. Judge Stark will decide whether sonebody is
to be termnated or not. They have a right to a
Right to Appeal that term nation. No appeal cones
first then we have an appeal hearing.

Judge Stark decides whether to uphold the drug
treatnment team |If that person is term nated then
that person's probation agent deci des whet her they
want to bring that case to real court, circuit court,
on either probation review or probation revocation
hearing or sentence after revocation

If they decide they want to revoke the person,
there is an adnmnistrative process within the
Depart ment of Corrections that determ nes whet her or
not that person is revoked. Then, finally, they go
back to court for actual sentencing.

The due process is already in place as far as
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loss of liberties and the sentencing. there should be
sonme type of process by which you can appeal a
treatnent team s ternination decision. But | believe
it should not be in open court. That's what |
struggle with.

| don't know what nmy role is. | ama nenber of
the treatnent team also the prosecutor brings this
into court before Judge Stark. Whether | agree with
the term nation decision or not, | have to argue the
treatment team s position, which is to discharge that
per son.

Judge Stark can tell you I am not very good very
often on our treatnment team Everyone votes to
term nate the person except for nyself and the public
defender. We are usually on the sanme page nore often
than not in these situations.

| haven't even begun to think about prosecutors
and ne voting to keep soneone on the team voting to
di scharge, then ne having to take that into court and
argue for termnation. Sonething that | have chosen
not to think about. The easiest way to get around
that is to view this whole systemas a treatnent
program not an actual court process. That's what |
have chosen to do. That's about it.

MR. JONES: Thank you very nuch. Liz.
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M5. KELLEY: In the universe of prosecutors, you
three, as well as M. Chisholm who spoke to us this
norning, are very, very unusual. | have never heard
of a district attorney huggi ng sonmeone in court.

MR, FARMER: Judge Stark nakes us. One person |
hugged got rearrested three weeks later. She is back
in prison; probably doesn't do any good.

MS. KELLEY: In light of fact that the three of
you seemto have al nost reversed roles or have noved
your roles closer to that of a defense attorney. Can
you talk a little bit about the coll aborative process
you engage in with, if that's appropriate term with
the defense attorney either pre plea or post plea.

MR. FARMER: CQur drug court, we have a neeting
ahead of tinme. The defense attorney is there. That
i nvol ves the judge and nyself and drug court Iiaison
fromthe nental health departnent, pulls all the
reports together. W have a discussion about what's
goi ng to happen ahead of time before the actual court
sessi on.

I find that process to be a good one and in that
process we end up having a | ot of comrunication with
the defense attorney and myself sort of in a group
al ong the whol e team

| find our comrunication to be very good. One of
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thing that | have noted there is the -- you say we
have beconme nore as defense attorney, prosecutor

def endant attorneys. The defense attorney that's
representing the defendant in all the cases, the
public defender that's in there is nuch nore tougher
on what should happen | think than sonetines | am
Because they see it as an opportunity to, in the long
run, to get the client out of a charge. O to make it
so in the long run their client is less likely to
recidivate. So often tinmes |I nmight say well | am not
even asking for jail sanction. The defendant night
even say aren't you going to ask for jail sanction on
this? Aren't you being a winp? It is kind of
interesting the dynanmi c that goes on there.

I guess in follow ng up on what has been said by
sonmeone el se here drug court is not a traditiona
adversarial approach. It is a cooperative approach

MS. KELLEY: So you agree nore with M. Steuer's
characterization as a treatment programrather than
a--

MR. FARMER | think it is both. To be
successful it has to be both. Treatnment. There is a
treat nent component that is inmportant to soneone's
rehabilitation but what nmakes that treatnent

effective is a court seeing that it provides
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accountability for the treatnent.

If you just have treatnent al one w thout court,
it wll be marginally successful. |If you add the
court elenent to it, the ability to sanction, the
ability to give rewards from people in the community
like a judge they may | ook up to already. The
conbi nati on of those two things: treatnent and the
court conponent is what makes it work.

M5. SKEMP: Tal k about the collaboration within
the teamitself. It is amazing. It's extrenely
i mportant. We have -- on our team we have the drug
court coordi nator and supervi sor who usually cones to
the staffing, nyself and the defense attorney from
the public defender's office. W have two treat nment
providers: one fromthe county human services and one
fromthe private, our local hospital basically. One
of our local hospitals. Having all the people there
with the different background and resources is so
i mportant to making deci sions during that team of
what shoul d happen.

But, Ms. Kelley, | hope that | can get to your
guestion. You said also pre-plea, how do you
col | aborate with the defense attorney.

MS. KELLEY: \While designing the program

MR. FARMER: Wil e designing the program The
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programis, you know, right nowif you are | ooking at
bringing in drug or treatment court to your city or
county, obviously you want to be on the ground fl oor
to be able to collaborate, to cone up with procedures
and policies. But even when | am /| ooking on the --
we are | ooking at bringing sonebody into drug court,
you can talk to the defense attorney when you are
meki ng your plea offers. You talk about what is
going to nmotivate your client; what do they really
want. What do you think is going to notivate themto
do right. Are they wanting to avoid prison; are they
wanting to be home with their kid.

We can try to structure sonmething to be that
noti vati on, because that notivation isn't the sane
for every person

For exanpl e, we have one gentleman who is in our
drug court who is an over-the-road truck driver. He
had been clean for a long tine then he picked up a
coupl e of charges, including possession of cocaine.
Well, he would lose his license, lose his livelihood.
So we designed sonmething to divert that charge.

He had anot her charge that was plea and sentence
charge so he is placed out of probation. That would
motivate himto keep clean, keep going to treatnent

to keep his job. W would keep himin the comunity
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and with his famly.

That's part of the collaboration is in the plea
bargai ning stage. It is to educate yourself or the
defense attorney can be as educated as possi bl e about
the program Ask questions, observe during with your
client is this sonmething that you want to do the kind
of collaboration that | think happens even before
court.

MR. STEUER. In Eau Claire County | am
constantly being presented with potential candi date.

I don't have to seek them out. The public defenders
all come to ne with them Recently, within the past
six nonths, | would say prosecutors, other
prosecutors in nmy office, are actually comng to ne
now, which never used to happen and saying, you know,
so and so's attorney would like to explore the
possibility of drug court for this person. \Wat do
you t hi nk.

I think the climate is changing. W don't have a
| ot of support fromthe D. A hinmself to do this.

There are a lot of private -- the Eau Claire
private bar knows about the drug court. They are
starting to cone to ne nore often than they used to.
This is at all stages in the proceedi ngs. Sonetines

the person has already pled but hasn't been sentenced
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yet. They cone to nme and tal k about drug court.

In the Public Defender situation, if there is
just a new charge, we will have it all straightened
out before there is a plea ever entered in court on
the new charge. In others, people are referred to
t hrough their probation agent, but we still have
di scussions with appointed counsel who is going to
represent themif the probation were to be revoked.

So there is a lot of discussion, a |ot of
pl anni ng, that takes place prior to the actual
i nvestigation as to whether the person qualifies for
the drug court.

The one thing we don't want to have happen for
our drug court coordinator, who is extrenely busy to
say the least, is to have to spend time with an
i ndi vi dual who we later find out cannot be admtted
into drug court for other reasons. So there is a | ot
of discussions, especially between defense counse
and the prosecutor that does take place. When we are
tal ki ng about drug court, even outside the drug court
situation it's a nonadversarial type of discussion

MS. KELLEY: This afternoon M. Chisholmsaid
somet hing along the lines of everytine we admt
soneone to drug court it is a risk

Has there ever been anyone or individuals in
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your drug courts who have failed m serably and has
there been a backl ash from perhaps your office, the
community? Any bad consequences? O do people just
understand it's sort of the nature of the beast?
There is relapse and recidivisim

MR. FARMER: COccasionally, | have seen sone
backl ash. Interestingly, the backlash that | saw on
one serious occasion, where | saw it wasn't from a
menber of our office. 1t was another judge. He had
somehow or anot her put a copy and raised the nanme of
the person's drug court report up on our door, al
the viol ati ons they had.

MR. JONES: Was the judge a little upset?

MR. FARMER: Yes. Maybe it was the person
actually had conpl eted successfully drug court, put
successful conpletion question nark then circled al

the violation.

For the nost part | would say we haven't had any

serious incidences where any individuals have gone
out . | amwaiting for the day one goes out and
comrits that murder, or sonething |like that, ends up
thrown in our faces. Honestly, twelve years we have

had it we never had that experience. Maybe that is

the people we refer to drug court are not individuals

that are so inclined but you never know. Fortunately,
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we haven't had that kind of feedback

MS. SKEMP: We haven't had a terrible amount of
negative feedback fromthe public, but fromthe
police and other drug court participants.

There is one situation that | amthinking about
where there was a person who probably shoul d not have
been et in to drug court: A young man who -- | am
cogni zant | speak to a panel of defense attorneys --
reported his drug dealing activities while in our
court. But we were never able to nail him It"'s not
for a lack of trying. Qur police officers were trying
to surveil him

We had our drug court participants were
anonynously tipping their probation agents this guy
kept dealing. He had no violations. He did
everything he was required. We had to convince them
That was a sick, sick day, because he is still out
t here.

MR. JONES: He will be back.

MS. SKEMP: That's a prosecutor response. But he

is obviously smart enough to have worked through a
whol e year of, you know, or nore than a year of our
supervi sion and everything else. So that's been a

di sappoi nt nment .

Publicly, obviously the public didn't know about
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that. The problemis the participants know That's so
denmoralizing to them That's what is hard. To justify
to themyou are following all the rules yet you are
not convincing quite yet, this guy is. That's been
hard. W are trying very hard to avoid, you know, to
meke better choices about who we bring in the future
so we don't have to face that.

MR. FARMER  To follow up quickly on what she
said as far as the police. | have had, | have had
the experience of the police actually going after a
person. Gone behind my back to nmy boss here are a
list of cases that he referred, he disposed of this
way. Several of these were drug court cases. Wy
was this person submitted to drug court. | had to
answer for it. | was able to explain nyself.

One of the individuals that was in drug court
that got referred, one of their cases that they are
in and out was a big crack deal er nade it through
drug court. Graduation, he was wearing a suit, coat,
tie, successful. It was really rewarding to see that.
He has cone back, spoken to our drug court on at
| east one occasion to describe his success. They had
proven them w ong.

When you ask about backl ash, when she nenti oned

about the police, it caused nme to renenber that
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i nci dence. W are on the line on this as prosecutors.
I know defense attorneys, they are on the line, too.
But we are on the line on this.

MR. JONES: Liz? Does he have a response?

MR, STEUER:. W had a few people that fai
nm serably. There is only one. She wasn't in the drug
court long enough to benefit fromit in my opinion
But that would be the only person that | would
venture to say that got nothing out of the drug

court.

I think even the people who failed nmiserably are

better when they failed than they were when they
started. There was one wonen, well, who | nentioned
before, who was unfortunately graduated, three weeks
later arrested for selling heroin. | went out on a
limb for her at that point because from everything
knew about her fromdrug court and about her famly,
basi cal |y what was happeni ng, | thought that her
husband, who was a big-tinme drug dealer, was forcing
her to do this kind of thing.

We gave her anot her sweetheart deal on that
case, put her on probation then a couple nonths |ater
after we had sent her husband back to prison, she had
no reason to continue to sell heroin, she was

rearrested for selling heroin. She went back to
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prison. | was wong on that one, but | still
woul dn't say about her we did not provide a benefit
for her.

I still think, even in talking to her while she
was havi ng her new pending charges, | felt that
al t hough she had deceived us, she was acknow edgi ng
she had deceived us, but she still had some inner
benefit in ternms of being a stronger person. At
least that's what | felt. | could be justifying it to

meke mysel f feel better.

MR, SCHECHTER: Let ne ask all three of you this

guestion. |Is there any reason why giving discovery to
the defense attorney at the earliest possible nonment
in the process would be antithetical to a successful
drug treatnment court progran? Can you think of any
reason at all?

MR. FARMER: |In our case we don't like to give
di scovery before the prelimnary hearing.

MR. SCHECHTER: Wi ch woul d be how soon after
the arrest?

MR. FARMER: |f they are in custody ten days,
twenty out of custody. The reason for that is that we
don't want to have inordinate long prelimnary
hearings, frankly. Sonetinmes they are referred to

drug court after that stage. Oftentines though at the
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prelimnary hearing stage is when they waive the
prelimnary in exchange for a referral, for exanple.
So the discovery is given, | would say that unl ess
that situation cones up, one of problens we have is
how long it takes to get people.

The earlier we get the discovery to the
defendant, the faster an individual consults with
their client and gets themin drug court.

The majority of the cases, if we are able to
work with the defense attorney early on, we knhow
there is not a prelimnary, get themthe discovery
and get themin isn't possible. W have a six-nonth
waiting list to get into drug court.

MR. SCHECHTER: So what about the harnf?

MR. FARMER  Cenerally, there isn't a harmto
it. The only tinme there would be, where they are
contesting this matter, not agreed on it, we wll
have a prelimnary hearing. We wouldn't give them
di scovery, it would delay the prelinmnnary.

MR. SCHECHTER: So to clarify, go on to your two
col l eagues and see if they agree. There is a big
benefit to giving to the defense, getting the
di scovery, so the defense attorney can have a
rational, |ogical discussion with the client and

advi se the client properly what they are about to get
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into in a drug court versus what D. A sees in the
di scovery; is that correct?

MR. FARMER: That's true, not just in drug court
but with respect to any proceedi ngs.

MR, SCHECHTER: Sonme day we will deal with the
ot her proceedings. Just trying to get it in drug
court.

MR, FARMER. M thinking is to get it over wth.
I got to nobve the cases.

MR, SCHECHTER: Ms. Skenp, w thout agree?

MS. SKEMP: In ny county we have an open file
policy. We do not, with certain exceptions, wthhold
di scovery at any tine after we file the crimnal
conpl ai nt. By case |aw statute we don't have to
provide it before the prelimnary hearing.

Ri ght now there are sone newer prosecutors in mny
of fice who are wi thhol ding, but the other prosecutors
are doing nore sensitive crime; sexual assault, child
abuse, so they have reasons for that. | ama white
collar prosecutor. Knock yourself out; have nmy file;
settle this.

Honestly, you are right. [It's nuch better to
fromdrug court or ON, the sooner you get themin
treatnment, the nore success. My experience

cross-county, defense attorneys who cone from out of
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county, we have a nuch nore collegi ate versus
adversarial attitude anongst us.
MR. SCHECHTER: M. Steuer, do you agree with

your two col |l eagues?

MR, STEUER. | do. A policy where we would only

give a police report prior to pretrial conference. W
never woul d have pretrial conferences in felony
cases. But ten or ten or twelve years ago we ended
that policy. Now nost of the Defendants waive their
tine limts to have a prelimnary hearing. W set up
pretrial conference, return when all the reports are
given to defense counsel automatically.

In certain cases the prosecutor has the option
of saying, no, | want prelimnary hearing;, don't want
pretrial conference. | wll keep the reports unti
after that. N nety-five percent of the tine they are
gi ven out.

MS. BERNHARD: Just getting back to the thing
about the role of the defense attorney. One thing
occurred to ne. | amsure you are thinking a | ot
about evaluation. How to evaluate the work that you
are doi ng?

What's the success rate, if there is a control
group that you can neasure yourself agai nst, that

kind of thing? |Is there a role for defense attorneys
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in the evaluation process? |s that sonething that
anyone thought about? O we bring in outside

eval uators? \What do you think?

MR, STEUER: Just at the outside we do have the

defense attorney involved in the eval uative process
in that their recordings systeml| think is better at
pi cking out the how nmany. For instance, offenders
who woul d have been eligible for drug court and how
do they do conpared to how people who didn't get into
drug court for simlar felony.

MS. BERNHARD: It terns of nunbers they are?

MR STEUER: | amable to crunch the nunbers
nmore easily than the district attorney. Not nore
easily than probation but probation only deals with
t he peopl e who have been on probati on.

MR FARMER: | don't know. Qur office doesn't
keep the statistics. Their office doesn't keep the
statistics. W have a drug court person whose
assignnent is to do that. The person, who is an
enpl oyee of social services, keeps the statistics. W
have an objective basis; kept it objectively.

As far as the evaluative process, | think that
it is nice when the defense attorneys can tell us
just on a anecdotal basis how their clients have done

we haven't maybe seen |ately.
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| knowit's inmportant to ne when | hear. A
def ense attorney cane up to ne the other day, public
defender, | want you to know | think you are doing
the right thing with this. There is evaluative
process, | guess, there of nyself.

Largely we keep the statistics. W have a

person assigned to do that. W would be, | nean, |
hate to sound too skeptical . | would, | would rather
have it that way. | may be a little skeptical of what

statistics have been given to ne by defense
attorneys. They might be nore skeptical of nme. W
are skill advocates. | think it is better to have
t he objective person doing it.

MS5. SKEMP: W have received a grant, a
professor fromthe |local university who has taken our
casel oads statistics that are mintai ned by our
soci al services, called Justice Sanctions, he has
crunched those nunbers. | emailed a copy to Ms. Young
of the nost recent report.

One of the things that we have discussed is
havi ng kind of a post-nortem |ike when we have
failed, when we expelled soneone fromdrug court, to
have a little discussion what could we have done,
could we have applied better incentives, were we not

harsh enough on sanctions or did we not get theminto
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treat nent soon enough

But | think the way our treatnment is conprised,
the defense attorney would be part of that. Qutside
facilitator could be helpful to the process.

MR. JONES: The last question.

M5. YOUNG | was interested in the comrent
M. Steuer made. When sonebody was on | eave there
was an opening for you to go to a presentation, a
training, by the Association of Drug Court
Pr of essi onal s?

MR. STEUER R ght.

M5. YOUNG Was that for only for prosecutors,
the training?

MR, STEUER: That was only for drug court team
menbers training to be a part of the drug court team
I took the prosecutor's lot. Designated slots for
different representatives on the treatnent team
think we could send a max of ten people funded by the
organi zati on.

MS5. YOUNG  Have other two prosecutors gone to
that training?

MR. FARMER | went to one in Sacramento

MS. SKEMP: | have not been to |ocal training.
have been to Wsconsin |ocal treatnent conference. W

will be having a training comng to La Crosse for
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just our treatnent courts on notivationa
i ntervi ew ng.

M5. YOUNG Because it seens all these drug
courts seemto be personality driven, drug court
judge, the defense counsel, the prosecutor that's in
the court. | mean howis it devel oped that you know
there i s soneone. Is there back-up for you if you
need to take ten days off or ten weeks or what have?

MR. FARMER For maternity |eave?

MS. YOUNG Right.

MS. SKEMP: | don't have a back-up at this tine.

M5. YOUNG |s there a nmechanisn®?

MR. FARMER: There is one other person in our
unit who is going to back ne up when | am gone. W
are so shorthanded, lost federal grants. W don't
have as nmany, we don't have drug prosecutor grants.
They can, you back a nunber of people in the unit.

When it cones to somebody being gone for any
reason, there have been tines we haven't had anybody
in drug court to represent the prosecution when | am
gone. | have to trust the judge and trust the people
involved to do it, if there is anybody that needs to
be sanctioned. An issue, set this over, do it when |
come back because we just are so shorthanded.

MR, JONES: One last question.
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M5. SHHFMAN. | want to ask, you nmentioned in
your opening remarks that there is sonme problens with
di sparities, | believe you said, in getting people of
color into the drug courts.

MR. FARMER: Ri ght.

MS. SHI FMAN: Maybe you can briefly, very
briefly, address that, tal k about what you are doing
to resolve that problem What recomendati ons you
m ght have for drug courts in general to assure there
is no dispairity problens.

MR. FARMER: One of the problens that hel ped was
initially we didn't put anybody in drug court that
were on probation. Now, we do that, probation.

t hi nk people of color are nore likely to
statistically be on probation. Don't restrict it in
that way. Don't restrict this in terns of violent
past or anything like that. Gant restrictions, they
will have a racially negative inmpact in terns of
nurmbers of people conming to drug court. We got off
the grants.

We were referring, unless a violent felony past,
we were referring, even if they have pendi ng viol ent
m sdeneanors, weapons, referring people to drug
court. We didn't before because we got off the

grant.
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I would say also | would recommend hi ghly having
treat ment groups that are run by people of color. W
have sonething called Genesis Programwhich is run in
that fashion. W are able to refer people of color
to that group. | think there is a great confidence
in that formof treatnent. That has hel ped.

We still struggle enornopusly with that problem
Sonme of it, there is a larger issue than drug court
in that regard. It's hard for us to overcome in
smal | drug court world. What | nean by that, |
bel i eve, we have found that people of color will turn
down drug court nore than people who are white. It
could be that there is less of a stigma maybe in the
community that for people of color to be convicted
and go to jail. That is a |arger problemthan drug
court. So |l say I will just do the jail, I don't
care. That's sonething, that notivation, that
problem that attitude is something that's broader
than drug court. | am saying we are working on that
problem It is an extremely difficult problem

We have sone greater successes lately. W
currently applied for a $300, 000 federal grant to
i ncrease the nunber of people -- the nunmber of people
in drug court. Even to have an omni busnman to go out

and seek out these individuals to get theminto drug
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court. We will see how that grant works.

M5. YOUNG But then the grant has the sane
restrictions that came with the others?

MR, FARMER. No, this is called
augnent ation-type grant. | don't think it has those
restrictions.

M5. YOUNG Then a circle back?

MR. FARMER. Right. The grant we were on before
was nore in the inception of the program That's
what they had as requirenents.

MR. JONES: W have to stop

(Break 4:33)

(Tinme 4:43)

MR, JONES: Let's start. Wlconme. Thank you
for being here. W are excited about your testinony,
engagi ng i n conversation

As you know, the way it works, we give each of
you an opportunity to give us benefit of your
t houghts by way of opening statenment. Then one of us,
inthis case Jay Clark, will lead the questioning of
this panel. So without further adieu, why don't we
start here, just have you, give us benefit of your
conment s.

MS. LATOUR: | thought we would start with Sam

259




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

That's fine. | amJean LaTour Assistant District
Attorney Waukesha County, just the county straight
west of here. | ama nenber of Al cohol Treatnent
Court Team for Waukesha.

Qur counsel decided to specifically focus on
third of fense drunk driving because it is a
conservative county. The leap to drug offenses would
have been far to great for the county to handle. It
was a little nore acceptable to deal with drunk
driving which al so happens to be our huge issue. W
are the leader in the state, | believe, our county in
drunk driving. So we narrow it to third offense.
Once agai n because fourth offense would be too big of
a leap to sell to the county board or public because,
as | said, the nature of the county itself is one
very focused on | aw and order and puni shnent. |
think that's my opinion.

My role on the teamis to -- it's
post -di spositional as well. So our clients have
al ready gone through a process of treatnent before
sentencing, if they chose to. Qur county puts a great
enphasis, if you do treatnent you get a reduction in
the jail sentence: The judge on board, the

prosecut or on board.

Qur system where people get treatment upfront.
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They go to plea or trial, whatever they want to do.

If they are convicted and they are convicted of third
of fense, they can then apply to enter our al coho
treatnent core program

So ours is post-dispositional. My role on the
teamis to -- we neet once a week. W discuss the
menbers who or participants for that particul ar week.
O course, there is faces in and out, often they cone
to court, and to essentially talk about giving them
phrases. And our incentive is there is a sanction in
order here. | essentially share ny opinion. | am
pl ayi ng an advocate role at that point in time except
for what conmes | think naturally.

That is to say, an exanple is a person, case
manager, cones in and says, John Hass, we are
suspi ci ous of John not turning in his self-help group
slips. W have sone other issues. They wll say,
gee, why don't you go talk to him | amable to talk
to the client and I will talk to himand say this is
the deal, what is going on. He will say some stuff.

I will say let's be frank, open, honest. If you give
me the straight scoop, | think we can help you out
here. I will advocate for you as a nenber of the
treatnent court team

Sonetinmes | will be Iike they have been
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drinking, screw up. OQur particular treatnment court

rewards honesty, because our whol e goal is sobr
If you will lie to us, there is no way you will

it.

iety.

get

Essentially, | cone back and say here is what

going on. He wants help. He has sone suggesti

ons.

I have sonme discussions. Let's talk as a group

Qur treatnent court operates very much as a

team The judge is involved, the case managers,

Waukesha County Services, who oversees our
partici pants are involved. Then, of course, our
prosecution does not participate. It's pretty

just public defender, judge and the two case

much

managers. Qur probation departnment will show up once

inawhile, who has a client who is part of our

participants in treatnent court.

When | first went to the training, | did goto

the national training out in Reno, they talked

about

the different roles of adversary counsel, advocate

counsel. It seenmed to be tripping a fine line.

VWen | went there | said | would not be

a part

of the treatnment court. Qurs had not been set-up.

What about client confidential? Due process?

What

about all of these things? Wat has cone to pass,

the way our court is set up, this is voluntary.

They

is
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have been convicted. They have received their
sentence. Their sentences have been stayed. Now
they are there to get better to get sober, to take
our assi stance.

What we have seen, what has evol ved over tine

for me is | haven't had any problemw th client

confidential | haven't had any problemw th due
process in a sentence. | amalso there as a
saf eguard

Judge Foster started with us. W have anot her
j udge who has not gone to a national training. The
other day, we will sanction three days. | said to
t he wonan that person has a right to due process
hearing. They can come to the Public Defender. They
can assign up, we will appoint counsel for themfor
t hat due process hearing. Those safeguards in a
sentence, we created that as a team

| don't know. We had direction. It is in the
training mterials to give themthat opportunity. So
in a sense its still very nmuch -- it feels |ike
advocate. At the sane tine sone of that advocacy
sonetines is to say we need to sanction, jail tine,
to get the nessage so they can succeed in the future
with a sobriety program

Jail is not always the answer to rel apse but
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sometimes it is. | amsure you heard a great deal. |
wi Il answer any other questions.

MR. JONES: Thank you. Judge Foster.

M5. FOSTER: As of today | have been a judge 2
years. Before that | was a prosecutor for el even

MR. JONES: Happy anni versary.

M5. FOSTER: Thank you. It has. | am happy to
here. | appreciate all the tinme you invested
t hroughout the day. One slight negative. That is that
the title out there in the hallway about this being
about problemsolving court, | say that fromthe
standpoint | talked to a |ot of colleagues. | am
thoroughly invested in the ten key conponents and the
treatnment court nodality. But | think nost judges
would bristle it is a problem solving court because
I think we all think that's what we do everyday.

People can't get along, nmarriage is faltering,
can't solve the problem we divorce them nmake their
deci sions. There is sonebody in the nei ghborhood
terrorizing the kids, we solve the problem by sending
the bad actor to prison.

| think the whole idea you were tal ki ng about
the | ast group, the idea that it is a treatment court
modality, while you need all of the conponents of the

traditional court system the roles nmany tinmes are

0

be

in
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very different. | think that's the disconfort that
j udges feel

Judges care about due process, probation,
saf e-guardi ng that as do prosecutors as do defense
attorneys at different levels at different tinmes in
t he case.

But | think the one thing | wanted to tal k abo
to this particular group is as Jean has al ready
expl ai ned, because of the nature of our drunk driving
| aws, you can not amend. There is really very
limted plea bargaining in the State of Wsconsin for
drunk driving. It is a statute. It has district
attorney will really lay out all of the reasons for
the judge to prove it. Also, because of the nunber of
convictions are so integral to the sentence, the
m ni muns, mexi muns, and to assess for the degree of
probl ens the individual may have, there is no
possibility of the elimnation of the conviction. So
as Jean said it is all post-conviction. It is al
vol untary.

Since I was involved in this at ground fl oor,
didn't want to know when | sentenced sonmeone whet her
or not they were conming into the program | wanted to
know eligible third, eligible third drunk driving

soci opaths, basically, although we had soneone

ut
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convicted of arson because the feds said that wasn't
vi ol ent .

We have a federal grant. Most everybody wil|
leap, the eligibility -- that eligible commts third
of f ense.

The due process does cone in when, Jean | talked
about this, in the sanctions. As a judge | am not
only focused on due process, but | have a very
limted audi ence once you get to that stage. | am--

I won't ignore what the public thinks or funding
sources. It is always very inportant, it is

i mportant what other participants think. Everybody on
the team |l ooks at nme, sitting in judicial notice, but
I ook at other participants. W are talking about a
sanction, whether it's jail or something admtted,
tal ki ng about far less other graduated things. It is
very inportant about the even-handedness. So the

ot her people in the program know what is possible if
they violate rule ten, et cetera.

So the credibility of the participants | think
is much nore greatly heightened in the treatnment
court nodality than it is in anything el se we do as
j udges.

Sormrebody here nentioned in the | ast group about

the personality function of the judges, |awers, so
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on. But it is also about the personality of

partici pants because we have so nuch nore know edge
about the person appearing in front of us. | really
think unlike the cliche about famliarity breeds
contenmpt, it is just the opposite. W really feel we
have a good understandi ng because we do hone visits.
Sonetines as a penalty | have themwite their life
story. Alittle letter between ne and them hel ps us
hel p them When it comes to the sanctions you know
Jean is for getting she is a pretty tough district
attorney.

MR. RYAN: Def ender.

M5. FOSTER: But she has done some questi oni ng
for some people. | don't nean to put you on the spot.
I f you needed -- it needed to be done. Jean and Sam
buy into the idea of the credibility of the program
shoul d we keep soneone in the program when we have a
waiting list for sonmebody who al so very nuch needs
the program How nuch tine we invest in the
i ndi vidual. Counter that really with the idea that it
isn't just about the jail sentence. It is about
t hese peoples lives.

The people that are no longer in the program
that started when | did, two are failures, are people

who drove whil e under the influences. Thank good
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that they didn't injure or kill anybody but they did
drive under the influence.

| worry about that. No matter what you do, if
you are in the systemyou know it happens. But |
worry about the rest of their life. A couple of
people that left the program M feeling is it
wasn't about the 80 or 90 days on the jail sentence.
It's about their life.

| think leaving, it is a death sentence. They
will die if they don't change their al cohol and
drugs. W do have evaluators as part of our grant.

It is required. Nice requirenent to have.

A professor at Tenple, he tells us we have a
very high retention rate. Mdre than anything | am
pretty nmuch a part of that. We do process themto
death sonmetinmes, | think, in many respects.

I know there were tines early on when there were
sanctions. | don't think the team was sonetinmes
happy with ne because | didn't sanction sonebody. You
knew they did sonmething, you knew they slipped the
bracel et but nomwas willing to come in and lie for
the kid. W learned we have an enabler famly
si tuation. We | earned how to put it on alittle
tighter. We | earned nore things about the bracelet.

we caught her the next tine. That factors in but she
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gr aduat ed.

MR JONES: Third DU is a felony Wsconsin?

M5. FOSTER Currently, no. But we did have a
much publicized case, | will talk limted, in our
county where a man in between, sentenced not in
treatnment court, reporting for jail but he had
reported an up-com ng surgery, he killed a pregnant
woman and her daughter in a car accident. He happened
to be an orthopedic surgeon. A lot of publicity
attended. The deceased famly is apparently suing
even though he had no alcohol in his blood. He was
under the influence of drugs at the tine,
prescription medication.

There are advocates who are working now. The
woman what was killed was a hi gh school guidance
counsel or. Based on the papers as to what will happen
because of that tragedy is anybody's case. Change
that. Wen the first offense, crimnal. No.

MR. BENEDI CT: This is MIler Brew ng.

Jean and | work together. | was on the
devel opnment of the treatnment court with Judge Foster.
| thought what | would add, sone of the decisions
that we nmade as a State public defender office to
partici pate and why we do it, the level and the

nature of our participation because it is alittle
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different.

But we got started in this project, | think as
Jean sai d, because al cohol abuse is the big drug
probl em we have in our county. There is a genera
consensus, you know, the question about the risk. I
mean, have you had any bad cases where sonething bad
happened to a participant. Just |like the case the
Judge tal ked about. This isn't even a treatnent
court case. It doesn't matter. This is a guy who
hasn't started his sentence. He killed soneone.
There is a recognition the traditional nethods aren't
working with a growing jail population, a sentence,
that we weren't having any inmpact as a community.
think that it was a process of building consensus,
working to coordinate a collaborative effort to
start this project. Biggest real eye-opening
experience for nme, it was real difficult to get
started, this interdisciplinary approach. But
sonet hi ng happened al ong the way. | don't renenber
where it was but after we went to M chigan where
everybody cane together, it was no | onger a question
are we going to do this. Okay. How are we going to
did this together.

This has continued. It's been a very positive

thing for our county to work on
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Some issues of interest to you about our
program W nade a decision as state public defender
agency, both statew de and |ocal, we would invest in
the program

So the thing that is interesting about our
county, we think 60 to 80 percent of the drunk driver
applicants or even drunk driving defendants are not
i ndi gent .

We have a very high percentage of cases where
they are receiving private bar representation at the
time of the adjudicative process.

But we nade a decision as state public defender
organi zation locally to participate and to fully
invest in the programto the point we have committed
a staff person to participate on a full-tine basis
with the treatnent staff, partly just to invest our
institutional know edge, what we have | earned,
because we believe in the program that this is
really necessary to have alternative options
avai |l abl e.

As a community we really concluded that they
needed us to be there because a | ot of things we were
dealing with, they were being devel oped on the fly.
So you know defendants needed -- there needed to be a

voice for crimnal defense bar; there needed to be a
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bal ance.

We voluntarily assumed that role. Part of it
the grant process built that in. But the other
i nterest thing about our county, sonmething |I noticed
in the division between the state public defender and
the private bar participation, which | amsure is
interesting to you. W have had a hard tinme getting
the private bar to invest in the participation on the
| egal end in our treatnment process.

Because we are post-conviction program the
service deliver fromthe private bar usually starts
at arrest and goes to plea sentencing. Then it
stops. Then, despite our encouragenent, there has
not been a high level of interest to participate in
the program after conviction.

In other words, to nmake sure that the client
successful ly navigates the treatnment court process. |
think it's just sort of the culture that, you know,
the legal part is over. That's not what we are
getting paid for

None of the attorneys have been able to figure
out a way to put that into the billing process. That
surprises ne. | thought sonebody woul d pick that up.
It hasn't worked out.

What that neans, as public defender

is
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organi zation, we are participating as a teamfor
people that nostly were not our clients. But we are
the only voice of the crimnal defense bar in the
process. The private bar has sort of alimted role
even in the devel opnment neetings.

We neet quarterly, semi-annually. They are
always invited. That's been a difficult challenge to
have an active private bar in the treatnent courts.

The other chall enge we face are possible
| egi sl ati ve changes the Judge nentioned. That's going
to be a big change. Qur programis designed for a
certain category of offenses. It allows us to defer
a portion of the penalty. It may not be avail able or
drastically different if we have a |egislative
change. W have to adapt. That's one thing we are
good at. W are good at adapting.

W have tal ked about what if third offense is a
felony. We will recategorize our popul ation or
restructure the program

That is the other thing. W have not had the
benefit |ike other counties that you heard fromthe
district attorney we have very |low participation. W
really could benefit froma district attorney being
part of this treatnent staff every week. The tines

that our district attorney cones and partici pates we
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have a better product. W would like to see that
change in the future...

MS. FOSTER: CQur district attorney at the tine
we devel oped the program said everything we needed to
say in the paper. He was also running for attorney
general at the tine.

MR. BENEDI CT: He has been supportive.

But the current district attorney |ost then went
into private practice. W have a new district
attorney who is very supportive of the program
publicly. He does sone other things that are
beneficial, justifying the battle of not enough
staff.

He does cone to neetings. He is involved in
policy neetings because we do have team neetings.
Cccasional ly nmenbers of the private bar will come to
t hat .

MR. JONES: Thank you

MR, CLARK: Historically -- a couple of sinple
guestions, ground rules. Third tinme DU charges is
that in the offender's lifetinme or it |ooks back a
peri od?

MS. FOSTER: Based on DOT now | think we can go
back a lifetine.

MR, CLARK: What's outside the progran? They
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don't participate? They are convicted of third tine
DU, what do the penalties | ook |ike?

MS. FOSTER: The minimumis 30 days in jail up
to one year. Mnimm 24 nonths, up to 36 nonths
revocation of driving privileges then safety
assessnent, but our care is predoninately the jail
sentence, although we have added a reduction -- we
have fashioned it this is the adjustnent, the care in
terns of post-graduation because our county runs an
alumi AA program |If they attend that, they don't
get any OARs, we will continue reducing their length
of revocation and elimnate the interlock device
whi ch saves some noney.

MR. CLARK: Are they allowed any type of limted
privilege for work or child care if they have a
medi cal conditions? Cone to court, go to treatnent?
Are you allowed to give linmted privil eges?

M5. FOSTER  Are you talking driving privileges?
No. Because the feds nandate through one year. This
is across the country. Obviously, because it is
federal, if you have a third offense whether
R-category or felony, you can't get an occupationa
for one year.

Because of the National Association of Drug

Court Professionals, we have been | obbying to change
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that, give nore discretion to the court. To the
st at es.

W are a smaller county. Public transportation
is limted. Because we have so many court sessions,
nmeetings, with staffings, that transportation is a
big factor. It's not in the handbook but to get them

where they need to be is a big deal.

So our biggest offense a lot of times is driving

after revocation so we have a whol e new subset of
sanctions, if you will, for people that are arrested
for driving after revocation while in the program W
give them kudos if they haven't been drinking, com ng
to neetings, we nmodify. This is a tough part of this
ki nd of program When you have that prohibition
after a year then they can get an occupational, then
it is pretty wide open to all the things you Ilisted.

MR. CLARK: If you get charged with driving
after your license is revoked is that mandatory,
mandat ory jail offense?

MS. FOSTER: It's been nodified. That's the
bi ggest precipitation offense to nost of jail.
Dollars are finally driving policy in the right
direction, in ny opinion. It is not a first offense.

The district attorneys have a |lot of discretion.

MR, CLARK: | want to talk about the eligibility
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criteria. | read the policy procedure manual . |
guess it's current to May 20067

MS. FOSTER. We are in the process of changing
that. To reflect things we have learned in the |ast
two years.

MR. CLARK: But interns of eligibility, it has
a person's eligibility is deternmined by the district
attorney and the judge. Does that nmean you have the

ability to over right to the district attorney who

says no, | don't think this person is eligible?
MS. FOSTER: | think the case | aw says the
district attorney -- | think there is a case |aw that

says the district attorney has final say, but the
district attorney has never gotten involved in that.
It's part of how coll aborative he was.

We haven't had an issue in the two years we have
been in business. It's not problematic the district
attorney in it because they provide the information.
As judge | don't run record checks. W have to rely
on the district attorney to determine if there is a
prior felony conviction. They have to give us that
i nformation. They are also the ones who nake the
determ nati on about the number of convictions.
That's proved up at the hearing and the other

relevance is the prior felony.
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MR, CLARK: So, where it says you can review
initial determnmination of noneligibles, what does that
mean you can do?

M5. FOSTER: When we initially started we just
want ed people to cone. W took everybody that signed
up. W took everybody, anybody. Never any
objection. W did alert that criteria to the defense
bar. There are defense attorneys who will talk about
that in the sentencing or pretrial appearance. So is
sonebody eligible? The State will say yes.

When you get soneone |like the gentl eman who has
an arson, there are sonme crines of forgery, it is a
violent felony, no. But we were obviously very
concerned about our funding sources. W don't want
to do anything to jeopardize that. That's out there.

Secondly, our district attorney has not taken a
hard Iine so to speak on the violence issue. W as a
team are concerned. CQur treatnent staff are too.

We don't pay a huge salary for this. They are
doing honme visits. W don't want to jeopardize the
safety. W don't want anybody -- we have those ki nds
of concerns. The district attorney has never
factored in that. The defense attorneys do because
some of themunderstand that's the way to justify

their fees if you will be an advocate for the client.
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MR. CLARK: What about a victiminpact panel?

M5. FOSTER It exists in a lot of counties in
t he state. I won't call it scared straight. It was
started by a colleague of mne in our county. A
group of victins that volunteer to speak. They go to
that in the State. Wether they are in the program
or not it's part of themgetting their |icense back.
No affect on the sentencing. It is a one-tine
evening. It's just not really -- The inpact of it on
a participant may be minimal. W are finding that
coupled with our treatnment program it has great
value we find in the program Wat you and | do, the
case | tal ked about, the case that's been on the
front pages, a lot of alcoholics don't watch the
news, don't read newspapers.

We had a participant, he was in tears at one of
our sessions because he had actually read the papers

"Roger. He didn't know anything about it.

We had a high school student killed honmecom ng
night. It happened in MIwaukee County. He was in
tears. He never realized that could happen
Consequences of the driving. That was the genesis of
the program wi t hout the treatnent conponent. For sone

people it works well; some people would sit there

readi ng the newspaper.
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MR. CLARK: |In phase three you tal k about the
partici pant has to make arrai gnments to satisfy
financial obligations. Howis that handl ed for
someone who is indigent?

MS. FOSTER: Mbst of our participant aren't. But
we have adjusted that. That's the beauty of the
program of our program It is individually
identified. W have one woman that graduated, who
did not conplete her fine paynents, nost of them had
been.

A lot of that is there because we want to fund
this after the grant. That's sonmething you provide
to your county board. W don't have to pay $23 to
our collection agency to get the fine. This is part
of our accepts accountability-responsibility. W
work with themto get a job. They keep their job.
They get pronotions in their jobs and prograns. W
are a lot of tinmes soft on that criteria.

That particul ar woman was rai sing her grandson
as her own son. W know because she was in the
program That child didn't have to go into foster
care, things like that. She was providing a val uabl e
service. W really individualized it, partly to keep
the funding conming. Part of it is to pay for one of

t he services.
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MR. CLARK: You have sonething in your program |
don't think we have seen in a | ot of other places we
have been around, in the hearings we have done.

It's kind of interesting to ne. Sam you have a
grievance procedure for sanctions. Can you tell e
how t hat works? What your role in it or the private
bar is in it when a participant can start this
grievance process.

MR. BENEDI CT: W have never had it happen. W
have never had it happen.

MR, CLARK: Why? Procedure is soneone is in the
pl anni ng, wanted to put that safeguard. Yes, it
happened because the participant doesn't know about
it?

MR. BENEDI CT: M opinion is because the
partici pants are invested enough in the program and
the disclosure is so transparent that, you know, |
thi nk most of themwal k away. | nean, a lot of tines
the people that are discharged, discharging, we are
convincing to voluntarily self-term nate.

MR, CLARK: What is it intended -- you and the
Judge were on the planning conmttee. You went, if |
read it right, to other l|ocations, got the training,
so on. You have sonething in here, this grievance

process which could be considered due process that
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we have not seen in a lot of other courts. Wat was
the intent in putting this in here? Wat was it
designed to do fromthe defense perspective?

MR. BENEDI CT: Fromthe defense perspective it
was not intended to be a substitute for due process
hearing where judicial determ nation would be made
and counsel could or would be participating. | think
it was probably to -- it went to deal with conplaints
agai nst staff menbers or case managers where the
deci sions are being made by case managers; that they
m ght want to grieve. Is that accurate, Judge?

MS. FOSTER: 100 percent accurate. It copied
Maricopa. Qur faculty advised us it was from
Mari copa County.

MR. CLARK: Not if soneone rel apses, gets
arrested? | amnot getting along with treatnent
provider. | don't like him | am being treated
unfairly. That's the concept that's there for
sonmething like that?

M5. FOSTER. That wouldn't apply. W don't do
treatnment. They have private treatnent providers. W
don't have enmbarrassnent of riches. |In many respects
we don't have a long waiting list to provide
servi ces.

This woul d be our case nmnagers, case
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supervi sors, those are the only two enpl oyed as part
of the grant. They nonitor what happens. They told
us they were having trouble with soneone in
treatnment, we would say go to soneone else. W don't
dictate who the treatnent provider is, the insurance,
or geography.

MS. KELLEY: Judge, did | understand you
correctly, vyou said you yourself make honme visits?

M5. FOSTER. No. Qur staff.

I don't do because of ny rules of ethics apply
just as they would in any other case, even though
post- disposition. |If they are out of the program
they don't go back and see another judge. They don't
need to see anybody because the sentence has been
i nposed. My sinple order is to lift the stay of the
jail sentence.

MS. KELLEY: | m sunderstood you.

MR. JONES: The only thing | would say, the one
thing that stuck in ny nmind, basically talking about
how we have public defenders in there, even though
nost of people aren't -- don't neet your eligibility
requirements.

M5. FOSTER  Never public defender clients.

MS. BERNHARD: So that's an unusual thing? You

have done that because nobody el se has the public
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voi ce that you have? Nobody el se sort of represents
the interests of the public defense bar?

Thi nki ng about taking on that role, being a
voi ce of public defense, have you done anything el se
with that? Are you talking to the private bar about
what you are doing in this court? Are you doing
trainings or witing newsletters? Public Defense as
the voice? Are you doing other things with that
voi ce that you have captured, you know, nore than
ot hers know about this?

M5. FOSTER We are an avail able resource to
private bar. W have a good rapport. W have a
bl ended system where we have private bar | awers,
where we appoint on 40 percent of our cases in this
cat egory.

We have a pretty good relationship. Are there
things we can do better that we can try to do? W
want to do col | aborative counsel newsletter, sort of
supervi sing groups that report on treatnent court.
That's definitely sonething we just tal ked about | ast
nmont h.

| think there are other things that we can do
but we have been trying to encourage -- There are two
t hi ngs we have observed trying to encourage the

private bar |lawers to refer their clients. |In other
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wor ds, encourage themto do the program It has been
surprisingly tough. Because the private bar tends to
approach the case of, look, let's mtigate as nuch as
we can. If your termis | ow enough why do treatnment
court. That's been a problem

But the private bar representatives have been
wel |l publicized. They are invited any time we have a
review session. W have an oversight. They are
invited. We have had private bar come to sanctions,
adjudicate. We invite themafter a hearing itself
when the decision, let's say the judge decides there
has been a violation, we say come back. You can
participate in our discussion about appropriate
sanctions. They say | ook we should give them
comrunity service. They can advocate. We will
listen. We will do it. There is arole for private
bar, just none of themcare to take it very often

MR. CLARK: Maybe a newsletter will be part of
it. One way to kind of broadcast the reasons why you
think this is a good idea so they do take advantage
of it, if that's the npst appropriate thing to be
doi ng.

MR. BENEDI CT: W have to do nore.

MR, CLARK: Liz, you raise the issue evidentally

menbers of the private bar have not figured out how
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to bill for that. W had a gentlerman this norning in
private practice from M | waukee. |f | pronounce his
nanme, Craig Mastantuano?

MR. BENEDI CT: W used to work together.

MR. CLARK: He has said he nade this a very
profitable field for hinself because he bills by the
hour .

MR, SCHECHTER: When you reach out to the
private bar, how do you do that? Do you call the Bar
Associ ation or a group of private bar guys you know?

MS. FOSTER  Before we started | sent out
letters to all the crimnal defense attorneys. They
did cone to the neetings. They asked all kinds of
questions, a whole lot nore. Part of nme said nmaybe we
did a good job explaining up front not punishing
people in the program nore than we do others. This
was a big concern; that | wouldn't do that
sublimnally or whatever. | think that's part of it.
But | talked to them | said everything that has
been said already. You are wel conme to cone.

Soreti nes we beg themto conme just to a session
probation. Sonmething tells ne part of it is because
not hi ng has gone on bad that has gotten back to them
Part of it is apathy, billing other clients.

They can do what Craig is doing because clients
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do come in routinely twice a week, once a nonth. As
Jean stated they have shown up. W encourage our
participants to go back to their attorneys. |If they
want to, if they are facing a sanction. They get an
adjournnment, if they are contesting the allegation. |
woul d rather have the attorney there. It nakes
everybody el se assune nore traditional roles when you
have that due process hearing.

M5. YOUNG So you currently are funded by a

grant?

M5. FOSTER: Correct.

MR. CLARK: | know that you just had a study
come out. | didn't have tinme to review that. But

how much | onger does that grant go, and once that
funding, if you know, runs out, is the county or the
state going to be able to pick it up? Are you able
to generate the nunbers of we saved the county
X-amount of dollars or DOT or the county?

M5. FOSTER We are in the process of doing
this. OOf the record, | believe the county will fund
it. Qur county board chair was involved in the
prelimnary matters. He went to the training with
us. Qur current county board chair. O her county
executives change. But our county executive cones to

the graduation. W spend a lot of energy to
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i ncorporate county board nenbers to do vari ous
committee work. They have served, attended
graduati on.

W have anot her graduation comng up in two
weeks; that | believe we have new nenbers. A
constant turnover. We intend to have a group of
graduat es speak to the counsel board. W have sone
enl i ght ened counsel boards. They get it. W can
talk dollars and cents to themas well.

MR, CLARK: It seens like it.

M5. FOSTER: | amvery confident.

MR CLARK: It seens these courts are dollar
driven?

M5. FOSTER O course. | could be wrong.

Somret hi ng cat astrophi ¢ coul d happen, testinony that
woul d change right now they believe they are.

MR BENEDICT: It is in the prelimnary budget,
yes.

M5. FOSTER W have a benefactor based group
cal l ed Sophia. They provide our rewards, novie
passes, restaurant passes. And they have been very
beneficial. They cone to a |lot of our sessions.

They have been very active in our conmunity. They
have been in the county board. They have really been

a public voice because they are just citizens. They
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have no political affiliation whatsoever. | think
that has given us that kind of sounding board,
what ever. They worked in other areas. Just this |ast
budget, yes. Unheard of in our counsel. | think
they were able to get a different kind of program a
t herapeutic justice program only $30,000. But the
principal, they got it through w thout anybody
generating a committee because it was the right thing
to do. It had a small ripple in the courthouse, our
| egal, political. The principal was encouragi ng
because they are equally not nmore behind this
program

| expect we will have their full support next

spring.

MR. BENEDI CT: The one thing our county has been

able to nmeasure, because we are post-sentencing, they
have nmeasured the nunber of days in jail not been
served because sentences been inposed. But they are
measuring. As of last nonth 7,278 jail days didn't
have to be served, inposed but didn't have to be
served. That's one of the neasures.

MR, SCHECHTER: How does that translates into
noney?

MR. BENEDI CT: How do you neasure what val ue of

a jail day is for a person because of operating
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overhead costs? It is estimated between 35 to 65 a
day.

MS. FOSTER: 65 is the nunber they throw around.
Then we factor in like nonfoster care, |ooking at
t hose things.

MR, CLARK: Ask Jean. How do you say success in
the progran? They conpleted the programin twelve
mont hs. \What's the percentage; how nmany peopl e have
done that?

M5. LATOUR: The percentage, | got to tell you
let me tell you the majority graduate in our program

MR. CLARK: The majority?

M5. FOSTER:. We have had 101 partici pants. W
have had so far graduations, 55 as of next Thursday.
48 graduations. Going on for two years, 353.

MR. CLARK: In the year after fol ks graduate,
what's the percentage that reoffend?

M5. FOSTER: That's where our guy comes in.

MR. BENEDI CT: Nobody with rearrest for drunk
driving, two rearrested while in the program They
were ultimately discharged.

MR. CLARK: None for what brought themthere for
drunk driving?

M5. LATOUR: | can tell you the neasure of

success when | see these counsel boards, who we
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invited to the graduation. These are nen for all
know t hey are not educated in any area of addiction
studies. Every graduate gets a chance to talk to

t hese graduates, who, one guy really not very
educat ed, doesn't speak, doesn't use great

vocabul ary, he had people in tears because, you know,
he just spoke fromthe heart. He said this program
changed ny life. He said in sinple terns,

strai ghtforward, such a huge difference. That's the
nmeasure of success. W have a judge coning in there
practically crying now.

M5. FOSTER One of ny favorites.

MR, CLARK: Wen you see the changes occur. W
can bring in the general public. They see it. This
is really changing what he is happening in our
community. It's nmaking a difference; that we will be
a safe community if we want to put it a safer
community. It operates here in front of us.

Greater success, it cannot be neasured by
nunmbers sitting there, what a transformation. The
wonman who was only 20-years old, who failed tine and
again, slipped her bracelet off, lied at a sanction
hearing, failure after failure. Here cones hope. W
stuck with her. W didn't kick her out. She was

beggi ng to be kicked out on a subconscious |evel.
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She graduated. She got off probation successfully.
For now she is sober

| do know, because | saw her agent, she called
her agent. This is a total change in personality, at
| east for now she is good and sober. There is hope
for the future. That's why | ama true believer
That's why ny rol e conpl etely changed.

| ama full-time lawer. | amin juvenile,
mental , kind of pro bono. This is not nmy full-tine
job. I go there two to three hours a week. This is
what | do. We talk to the people. Because | have
been around fifteen years because of ny role as
defense attorney | know a little nore about addiction
than the general district attorney or the judge. |
have a lot to |listen to, learn fromthese people, so
| have a lot to give back. | see life on a real
bias. | have lived life.

Everyone knows an al coholics or drug addict,
just a matter how much you like them It is how you
| ook at addiction, whether they got recovery, whether
you believe it can happen. That's how | am neasuri ng
the success. Numbers prosecutors hear, soneone
speaks, maybe you shoul d have a graduate cone here.

It would be very powerful.

M5. YOUNG | don't know, three we have had.
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This is the one | ocation where the county we are in,
we didn't have it. | didn't realize that you were
cl ose enough. But everyone | was talking to, they
were all across the city, they drove fromtheir
house. | didn't think we could get a graduate from
t hat di stance.

M5. FOSTER: One footnote. What Jean is talking
about, what we see in the programis true
rehabilitati on. Mst defense attorneys never see that
because the clients that do well, you don't see them
agai n because they are doing well.

The sanme thing for judges. | think when Judge
Ashl ey, he is involved in our State Committee
nmeasuring, |ooking at outconmes, you don't get to see
those. Anybody in the systemfor twenty years.

Sam you have been in for thirty? He started about
the time | started in the district attorney. W have
been in the systema long tine. Still close in terns
of getting along fine. It is a different perspective.

One of ny goals, | amgetting over the fact only
call her agent. But probation and parol e agents that
have conme to the treatnent court, | really think that
it's been beneficial for them because they see the
same thing. It's tough to the client. It's hard to

keep your story straight if you are lying to two
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different people, provider and the agent. Once they
realize they are working together, it has changed the
agent's perspective.

We have seen the netanorphosis. | amnot really
happy with probation and parole in this State. |
think they could learn in treatnment nodality. Just a
t hought .

A lot of collateral benefit to this system not

just to the participant.

MR, JONES: Not gqguilty. Thank you all very nmuch

We appreciate this.

(Task Force ended at 5:30 p.m)
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CERTI FI CATI ON

|, Darlene M Shue, Certified Court Reporter,
RPR No. 30228 in and for the State of Illinois
County of Cook, certify that the foregoi ng pages
1 through 273 constitute a true and correct copy of
the original hearing of National Association of
Crim nal Defense Lawers, taken on August 1
2008.

| declare under penalty of perjury under the

laws of the State of [Illinois that the foregoing is

true and correct.

Dated this 20th day of August 2008

Darl ene M Shue, C. S.R 08402634 and R P.R. No. 30228
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Judge Tom Bower
Transcript Correction
Milwaukee
Friday August 1, 2008

“...the report refers to me as Bowers my last name is Bower. Please remove the s.”



Sarah O’Brien
Transcript Edits

Milwaukee Hearing
Friday August 1, 2008

P. 186, lines 7-9 Change to: Then at the end of the drug court, charges are dismissed or reduced.
[delete judges are there..they may be adjudicated]

p. 187 line 24 Ours did. [Delete didn't]

p. 188 line 1 We are no longer getting federal finds

line 8 Delete "or dangerous.”

line 14 should read "for people who are not addicted but caught with"

line 23 should read "to be drug offense or drug motivated offense."

p. 189 line 1 "We have tried to include people with mental illness."”

lines 20-21 should read: "We wrote a grant. We don't know if we will get the money to work on
a culturally competent basis with these clients..."”



Michael J. Steuer

Transcript Edits
Milwaukee Hearing
Friday August 1, 2008

One non-substantive correction would be that the comment on page 239, line 5 attributed to Mr.
Farmer was actually made by myself (Judge Stark presides in my county).

A substantive inaccuracy appears on page 243, lines 19-20. What | said was, "We do have a lot
of support from the DA himself to do this." The transcript indicates that | said "We don't...".








