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Victims’ Rights Constitutional Amendments
Victims’ rights movement began in the 1960s

Push for victims’ rights in statutes and constitutions arose from civil rights movement and in 
response to ACLU’s successes in asserting defendants’ rights in court

Most states passed victims’ rights constitutional amendments in the 1990s and all states 
have some form of victims’ rights legislation

Marsy’s Law aims to “give crime victims meaningful and enforceable constitutional rights 
equal to the rights of the accused”



Extent of Marsy’s Law



Marsy’s Law 
Basic Rights

“Marsy’s Law seeks 
to give crime victims 

meaningful and 
enforceable 

constitutional rights 
equal to the rights of 

the accused.” 

The right to notification

The right to be heard

The right to privacy

The right to restitution



Opposition to Marsy’s Law

Vocal opposition from
 ACLU
 Civil rights groups
 Law enforcement leaders
 Victim advocates
 Legislators
   



Methodology

Existing Data

Fiscal and policy statements

Media reports

Legal analysis

   
Cases Amicus briefs

New Data

Survey of defense attorneys (n=302)

Focus groups (n=22)

   



Sample Characteristics
QUANTITATIVE SURVEY
State F %
California 60 19.87

Florida 48 15.89

Georgia 18 5.96

Illinois 15 4.97

Kentucky 22 7.28

Nevada 22 7.28

North Carolina 31 10.26

North Dakota 16 5.30

Ohio 27 8.94

Oklahoma 12 3.97

South Dakota 15 4.97

Wisconsin 13 4.30

Other 3 1.00

Total 302 100

QUALITATIVE FOCUS GROUPS

Three focus groups 

22 participants overall

States represented
◦ California, Florida, Georgia, Illinois, Kentucky, Nevada, New 

Hampshire, North Carolina, Ohio, Wisconsin

Defense attorneys, ACLU representatives, judges, civil 
rights attorneys and personnel, appellate attorneys, 
civilian oversight board members

Semi-structured interview protocol, recorded and 
transcribed

Coded and results validated through feedback with 
NACDL



The impact of 
Marsy’s Law



Marsy’s Law and Due Process
Can victims’ and defendants’ rights be “balanced?”
◦ State Policy Director for Marsy’s Law for Iowa, “The fallacious reasoning for this misconception typically 

symbolizes constitutional rights as a pie and argues that for any right a victim is granted, a slice of pie, or 
right, is taken away from a criminal defendant.”



Marsy’s Law and Due Process



Victims’ Right to Notification
Prior to Marsy’s Law, all 50 states had processes that afforded 
victims the right to be notified of proceedings and/or release
◦ Purpose of Marsy’s Law is to expand this to encompass all proceedings, 

for all crimes, and to enhance the enforcement of this right

“Many are concerned that this unbridled expansion of “victim” 
could make the notification process overburdensome, leading to 
conflicts with the accused’s right to a speedy trial and delays in 
presenting the case, all to the detriment of the victim(s).” 
– Frank Forchione, How Marsy’s Law May Affect the Criminal Justice System, 32 OHIO 
LAWYER, 2018



Victim Notification



Right to Be Heard
The right to be heard under Marsy’s Law expands to every public 
proceeding in the case, including bond hearings, plea deals, parole 
hearings, and other forms of release
Two forms 

1. Victim impact statements
2. Confer with the prosecutor

Consequences
◦ Sentencing disparities
◦ Barriers for plea deals and timely disposition of cases 



Right to Be Heard and Potential Disparities
Victim impact statements have been criticized for creating sentencing disparities

The expansion of proceedings in which the victim has the right to be heard may create disparities at 
additional points in the system and create cumulative disparities across the system



Right to Privacy
Designed to protect the safety of victims and avoid further trauma through criminal justice contact

Right to refuse discovery
◦ Consequences
◦ Undermines due process
◦ Contributes to the overburdening of the 

criminal justice system

Right to prevent the disclosure of records
◦ Consequences
◦ Barriers to public safety
◦ Prevents community-based violence 

prevention



Right to Refuse Discovery



Potential Consequences of Right to 
Refuse Discovery

Increase the potential for miscarriages of justice
◦ “Marsy’s Law would allow a person accusing another person of a crime to withhold evidence. This is a recipe 

for more wrongful convictions, more innocent people languishing behind bars, and more families needlessly 
torn apart by the criminal legal system” – Asma Kadri Keeler, ACLU

Increase plea deals to avoid trial
◦ “…a guilty plea has to be knowing, intelligent, and voluntary, and if you don’t have all the evidence against 

you, then it can’t be.” – Caroline Donato, Esq.

Delays the appointment of counsel



Right to Restitution
Marsy’s Law expands restitution that includes the right to full and timely restitution 
in every case

Consequences
◦ Creates hardships for families of incarcerated individuals
◦ Increases recidivism due to failure to pay



NACDL Policy 
Recommendation

“While efforts have been made to 
revise Marsy’s Law to address some 
of the concerns, there is no set of 
discrete and direct policy 
recommendations that can be 
provided to mitigate the harms of 
Marsy’s Law. Put quite simply, the 
existence of Marsy’s Law is too 
damaging to defendants’ due 
process and the underlying 
principles of the U.S. legal system.

As such, NACDL opposes the 
adoption of Marsy’s Law, and urges 
the public and elected officials at all 
levels of government to oppose 
Marsy’s Law. States that have already 
adopted Marsy’s Law should conduct 
cost analysis to determine the fiscal 
impact of the provisions.”

The answer to how best serve victims is not Marsy’s Law. It is to engage in 
community-centered efforts that repair the relationship between citizens and the 
criminal legal system and support communities’ capacity to build safe and 
healthy neighborhoods.
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