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INTRODUCTION

In 2009, Rodrigb Caballero was found guilty on three counts of attempted
murder with special enhancements and was sentenced to three (;onsécutive' life _'
terms totaling 110 years to fife. Caballero commitied the offen‘ses at age 16, was
s.entenced at age .18, and his earh}est cligible parole .date i§ June 5, 2112 when he
‘v;rill.be 122 years of age:' As such, he will not be eligibie for parole in his . -
Jifetime and was ﬂ.lus.sentenced to the fun;:tional equivalent of life wi%hout parole,
i.¢., he will dic 1n pr.is.on.2 :The United States Supreme Court’s decision in Graham

v Florida 130 8.Ct. 2011 (2010) requires that this se'htencé be vacated.
| The Supreme Coust ruled in Graham that juvenilé offende.rs' caﬁnot b?
sentenced to life v‘vithput a meaningful and realisti;z oppottunity for fe;entry iﬁto

society prior to the expiration of their senténce for non-homicide offenses. 1d. at

2010. The Court explained:

. The juvenile should not be deprived of the oppbrtuﬁ_ity to achieve maturity
of judgment and self-recognition of human worth and potential. . . . Life in
prison without the possibility of parole gives no chance for fulfillment

-

! California Penal Code §3 046(b) requires that Caballero sexve a minimum of 110
years before becoming parole-eligible. T - :
2 nder the Supreme Court’s Bighth Amendment jurisprudence, courts-must
consider the actual impact of the sentence upon the individual regardless of how
that senience is characterized. For example, in Rummel v. Estelle 445 U.S. 263
(1980), the Court examined a challenge to a “mandatory life sentence.” The Court
upheld the sentence, based upon its view that “a proper assessment of Texas' =
treatment of Rummel could hardly ignore the possibility that he will not actually
be imprisoned for the rest of his life. If nothing elsc, the possibility of parole, '
however slim, serves to distinguish Rummel from a person sentenced under a
recidivist statute. . .which provides for a sentence of life without parole ...” Id. at
280-81 (emphasis added). Unlike Rummel, Caballero will actually be imprisoned
for the rest of his life, 2 fact this court cannot ignore. ' -

1.




" putside prison walls, o chance for reconciliation with society, no hope.
Id. at 2032. Grahain therefore held that a sentence that-provides no “meaningful

opportunity o obtain release” before the end of the term 18 unconspitutidnal. Id at

2033, Here, Appellant was sentenced to remain in prison until he is approxilnately

122 yeats.old for nox_l—homicide offenses for which he was charged when ho was a-

juvenile.‘ Because this'sentende'means that Petitionet will unquestionably die in

i)rison before any possibility of release, it is unconstitutional under Grahant.
| PROCEDURAL HISTORY -
: | Amicus adopts the procedpral history preser_ite_:d by Appellant m his brief.
- STANDARD OF REVIEW
Amicus adopts the standard of review artic;ulated by Appellant in his brief.
ARGUMENT

1. A Sentence That Is The Functional Equivalent Of Life Without Parole For
A Juvenile “Who Was Convicted of A Non-Hoinicide Offense Is

’ Unconstitutional

In’ Graham v. F Jorida, the United States Supreme Court held: that “'the‘

Constitution prohibits the imposition of a life without patole sentence on.a

juvenile offender who did not commit homicide.” Graham v. Florida 130 S.Ct.

2034, 2011 (201—{)).3 The Court’s reasoning was grounded in develoipmental and

- :
3 A conviction for attempted murder is not homicide because,as the Graham
Court put if, “[there is @ line ‘between homicideand other serions violent offenses
against the individual, Serious non—homioide crimes ‘may be devastating in their
harm . . . but in terms of moxal depravity and of the injury 0 the person and to the
public . . . they cannot be compared to murder in their severity and irrevocability.
This is because [1]ife is over for the victim of the mutderer, but for the victim of




scientific research that demonstrates that juveniles possess a greater capaciti( for
rehabilitation, change and growth than adults. ﬁlﬁphasizing these unique
developme_ntal characteristics, the Court held that juveniles who are convicted of
non-homicide offenses require a distinctive treatment under the Constitution.

A. Caballero’s 110 Year Semtence For A Non-Homicide Offense Is
Unconstitutional As It Sexves No Legitimate Penological Purpose

According to Graham, a sentence “lacking any legitimate penological
justification is by its nature disproportione{te to the offense” and therefore
unconstitutional. The Coutt concluded that no penological justification walrants$ a

" . sentence of life without parole as applied to juveniles convicted of non-homicide

even a vety serious non-homicide crime, life . . . is not over and normally is not
beyond repair.” (Graham, suprg, 130 S.Ct. at 2027 (internal quotations and
citations omitted.); see also id. at 2043 (Thomas, J. dissenting) “The Court holds
today that it is ‘grossly disproportionate’ ang hence unconstitutional for any judge
or jury to impose a sentence of life without parole on an offender less than 18
years old, unless he bas committed a homicide.” (infernal citation omitted).)
Recently, a justice of the Catifornia Court of Appeal also rejected the argument
that juveniles convicted of attempted murder are excluded from Graham’s
remedy, noting, “I believe the Supreme Court intended its categorical rule to apply
to juveniles convicted of attempted murder.. I base this conclusion primarily on -
the language the court twice chose to SXpress its holding . . . I further rely onthe
court’s discussion of the line between homicide and other serious violent offenses
against the individual. . . If Graham applies to a juvenile child rapist—as it clearly
does—there is no rational basis for declining to apply it to someone like appellant,
who attempted but failed to kill, and whose victims walked into court to testify.”
Peoplé v. Ramirez 123 Cal.Rptr.3d 155 (2011), 170 -171 (Manella, J. dissenting);
see also People v. De Jesus Nunez 125 Cal Rptr.3d 616 (2011) (applying Graham
t5 case where defendant conivicted of four counts.of attempted murder). Courls in’
Florida have also recognized that attémpted murder is within the non-homicide
definition of Graham. See Manuel v. State 48 So.3d 94, 97 2010 (“[Slimple logic
dictates that attempted murder is a non-horhicide offense because death, by '
definition, has not occurred.”); see also McCullum v. State (60 S0.3d 502, 503
(2011) (“we reject the state’s assertion that an attempted homicide should be:

treated as an actual homicide under Graham... ).

3




offenses. Id.. Asin Graham, the 110-year sentence meted out to Caballero, which
ensures he will die in prison, does not serve any of the traditi;)nai‘ penological
goals -~ detcrrence, retribution, incapacitation, or rehabiiitation.. .

Relymg on the analy81s set forth in Roper the Graham Court concluded
that the goal of deterrence did not justify the 11npos1t10n of life Wlthout parole

sentences on Juvemles

Roper noted that “the same characteristics that render juveniles less

" culpable than adults suggest ... that juveniles will be-less susceptible to

deterrence.” Ibid. ..... they are less likely to take a possﬂJIe punishment into

consideration when makmg decisions.
Graham, 130 S.Ct. at 2028-20_29. Because youth would not Iik-ely be' deterred by
the fear of a life without parole sentence, this penological goal d'id not justify the
‘ senfceﬁce. ' |

The Graham Court also coﬁclﬁded that retributi'on does ﬁot justify the
imposition of life without parole sentences for juveniles. The Court echoed
Roper’s assessment that “the ;:ase for refribution is no't 'a's strong with a minor as
with an adult.” Id at 2028 (citing Roper, 543 U.S. at 571).. As the Roper Court
had explained, such a sévere retribufive punishment was inappropriate in light of
juvenile hmnaturity and cap-aoity to change. The Graham Court recognized that
- these same consider?tioné applied to “imposing the second mosf severe penalty on
the less cuipaﬁlejuveﬁi.le.” 1d. | |

The Graham Court also held that incapacitation could not justify the

sentence of juvenile life without parole.l To justify incapacitation for life “requires




the sentencer to make a judgment that the juvenile .is incorrigible.  The
characteristics of juveniles make that judgznent lquestionable.” Id at 2029. .
Indeed, at ifs core, the developmental research proves the opposite — adolescents’
natures are tfansient and' édolesoents must be given “a chance to demoﬁstrate
growth and maturity.” Id. As a result, a child sent to priS(.)n should have tﬁe'
opportunity to ;rehabili’tat-é and qualify for release after some term of years. .
Mechanisms such as parole boards can provide a crucial check to ensure that the
purpos-es of punishment are satisfied without unnecessarily incapacitating fully
rehabilitated individuals and keeping y.outh “in prison unti1 they die.” Naovarath

v. State 779'P.2d 944, 948 (1989).

_ Finally, Graham concluded that a life without parole sentence
cannot be justified by the goal of rehabilitation. The penalty forswears
_altogether the rehabilitative ideal. By denying the defendant the right to
reenter the community, the State makes an irrevocable judgment about that
person’s value and place in society.
Graham, 130 S Ct at 2030. The Court also underscored that the denial of
rehabilitation was not just theoretical: the reality of prison conditions prevented
juveniles from grthh and-developmént they could otherwise achieve, making the
fédisi)roportionality of the sentence all the more evident....” Id. During a lengthy
adult sentence, youth lack an incentive to ‘try to improve their character or
skills. Indeed, many juveniles sentenced to spend the rest of their lives in prison
commit suicide, or attempt to commit suicide.- See Wayne A. Logan,

Proportionality and Punishment: Imposing Life Without Parole on Juveniles, 33

Wake Forest L, Rev. 681, 712, nn.141-47 (1998). Because  this IlO&ear



sentence, which is equivalént to life without parole, -serves no legitimate
penological purpose, it is unconstitutional.

B. Caballero’s Sentence Is Unconstltutlonally Disproportmnate In
Light Of His Age

- 1. The Eighth Amendment ]Reqmres That Sentences Must Be
Proportionate ,

Bven if a 110-year sentence does not cqual life.pursuant to Grakam, the
sentence is still  disproportionate. Prbp'ortionality is. central to the Eighth
Amendment. The U.S. Supréme Court ilés interprsted the Bighth Amendment’s
bsn on cruel and unusual punishment to include punishments that are “grossly
‘dispropbrtiohste’?'to the crime. Graham, supra-(citing Hdrjmelin v. -Michigan 501
U.S. 957, 997 (1991) In Graham, the Court instructed, “to determine whether a
punishment is cruel and unusual, comts must look beyond h1stor10a1 conceptions-
to ~‘the evolving standards of decency that matk the progress _of a maturing
society.” .Id (citing Estelle v. Gamble 42‘9' U.S. 97, 102 (1976). Courts apply a
pr oportmnahty review to determine if a sentence meets that standard 1d

The Court in Graham held that cases .addressing the proportlonahty of
" sentences “fall within tw_o general classifications. The ﬁrst involves.challenges to
the Iengtﬁ of tsrm-of-years sentences givep all t‘he circumistances in a particular
case.” Id. at 2021. “The second comprises cases in which the Court implements
the Isroportionaiity standaid by certain categorical restrictions on the _death
" penalty” 14 |

Under the first classification the Court considers all of the circumstances of




the case to determine whether the sentence is unconstitutionally excessive. A court
must begin by compating the gravity of the offense and the severity of the
sentence. In the rarc case where this .“threshold‘ comparison . . . leads to an
inference of gi*oss disproportionality,” the Court should then coméare the
defendant’s sentence \;vith the seﬁtences received by other offendf;rg in the same
jurisdiction and With the sentenceé imposed for the same crime lin other
. jlilrisdictions. Id at 2022. If this comparative analysis_ “yalidate[s] an initial
judgment that [the] sentel‘lce is grossly disproporfionate;, the sentence is cruel and
_unusual,” Id. at 2022.
The -second, “categorical,” classification of cases assesses the

| proportionality of a senfence as compared to the nature .of the offense or the
characteristics of 1‘:"16 oﬁénde’r. Id. at 2022 (emphasis added). In this line of cases
' — in whicﬁ a pgrticular s'enteﬁce is deemed unconstitutional for an entire class of
offenders — the Court has found that some offenciers have charécteristics,that malse
them categorlcally less culpabie than other offenders who commlt similar or -
identical crimes. See e.g. Roper v. Simmons 543 U.S. 551 (2005) (applymg a
'categorlcal approach to ban the death penglty for defendants who committed
crimes before turning 18); Atkins v. Virginia 536 U.S. 304 (2002) (applying the
appi‘oach to ban the death penalty for defendénts ‘who are mentally retarded);
Kennedy v. Louisiana 554 U.S. 407 (2008) (applying the approach for defendants
convicted of rape where the crime was r;ot- intended to and did not result in the

victim’s death); Graham v. Flovida 130 S.Ct. 2011 (2010) at 2022 (applying the




cruel: and_ unus;uai punishment under the federal and Califdgnia_proportioﬁa@ity-
tests.” Id The court in People v. Mendez similarly ‘re-:ason'ed, “youth is relevant
[to f;he. prop'ortionality analysis] because the harshness of thé penalty must be
evaluated in relation to the particular characteristics ‘of the offender.” People v.
Me.nde; 188 Cal.App.4th 47, 66 (2010).

© Other state courts éimilarly have adopted a proﬁortionélity analysis that
takes into account the unique characteristics of the offender, For example, Kansas
looks to “the nature of the offense and the cha1acter of the offender . . . with
particular regard to the degtee of danger present to society” State v. Gomelz 235
P.3d 1203, 1210 (20_10), and Massqchusetts considers “the naturé of tﬁe offender |
and offence ... 'in Iighf of the degree of harm to society.” Cepﬁlonis v. Com. 427
N.E.2d 17, 20 (1981). At least one state exﬁlicitly requires an incﬁvidualized
assessment of maturity at the time of the offense for all offenders under the age-of
éighteen. See State v. Davolt 84 P.3d 456, 479481 (2004).

3. The Eigh‘th Amendment Reql‘iires' A Separate Proportionality
Analyms For Children And Adolescents '

Both state and federal propottionality standards prohibit pumshment that is
grossly dlsproportmnate to the crime ot the individual culpablhty of the offender.
JIA., 2011 WL 2529837 at 12- 13 Graham, 130 S. Ct at 2037. As ch11d1en are
categoncaily less culpable than adults,_ a fpmlai and sepzuate ploportwn_a,hty

analysis for juveniles -should be incorporated inta Eighth Amendment

jurisprudence.
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a. Children’s Developmental Differences Are Salient To

The Eighth Amendment Analysis' Whenever Children
“Receive A Sentence Designed For Adults '

The Supreme Court has consistently held that children are different from

édults in constitutionally relevant ways. See, e.g., J.D.B. v. North Carolina 131
S.Ct. 2394 (201 1); Graham v. Florida 130 S.Ct. 2011 (2010); }-Eoper v. Simmons
543 U.S. 551 (2005); Haley v. Ohio 332 U.S. 596 (1948). A child’s age is far - |
“more than a chrb,nélogical fact.” J.D.B., supra; accord Eddings.v. Oklahoma, 455 |
U. S. 104, 115 (1982); Gall v. United States 552 U. S. 38, 58 (2007); Roper, 543
U.S. at 569; Johnson v. Texas 509-U. S. 350, 367 (1§93).' In recent years, the
firmly established docirine that children merit distinct tr.qatrnentl under the
Coﬁstitution has been supported and rc%inforced by‘ a growing bo&y of scientific
research demonstrating that youth are not OIllj-f socially, but also psychologically
and physiologically different from adults. ‘Sega, -e. g, Steinber;g,' Cauffinan, Eanich
& Graham, Age byﬁ?zrences in Sensation Seeking and Impulsz‘vizy as Indexed by

Behavior and Self Report: Evidence for a Dual Systems Model, 44 Dev, Psych

1764 (2008).%

The Graham Court noted that three essential characteristics distinguish

youth from adults for-culpability purposes:

. ® The Court in J.D.B. noted that “[a]lthough citation to social science and
cognitive science authorities is unnecessary to establish these commonsense
propositions [that children are different than adults], the literature confirms what
- experience bears out.” (131 S.Ct. at 2403 n.5.)
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As compared to adults, juveniles have a “lack of maturity and an
underdeveloped sense of responsibility”; they “are more vulnerable or
- susceptible to negative influences and outside pressures, including peer
pressure”; and their characters are “not as well formed.” These salient

characteristics mean that “[i]t is difficult even for expert psychologists to . -

differentiate between the juvenile offender whose crime reflects unfortunate

. yet transient immaturity, and the rare Juvemle offender whose crime reflects

irreparable corruption.” Accordingly, “juvenile offenders cannot with

rehab111ty be classified among the worst. offenders

130 S.Ct. at 2026 (quoting Roper, 543 U.8. at 569-70, 573) In hght of these'

differences, the Graham Court concluded “Ta] juvenlle is not absolved of

responsibility for his actlons, but his transgression “is not as morally reprehensible -

as that of an adolt.” Id.'(quoti.ng Thompson v Oklahoma 487 U.S. 815, 835

- (1988). 7 Because of a youth’s '.dex'ze-lopmenta} eharaoteristiod and capacdty for

.oh_ahge, the Supreme Court 'in Roper and Graham found that sentences thet are
const1tut10nal for adults are unconstltutlonal when imposed on juveniles.

Though Ropei; and Graham involved sentences of death and life w1thout
parole, the re.search relied upon in both cases esiablishing that-adolescents are less
oulpable adults apphes w1th equal foree to any Juvemle - 1egardless of his or her’
offense and regardless of h1s or her sentence, Theref01e When assessmg whether a ' '

sentence imposed on a juvenil_e is proportidnate under the Eighth Amendment, a- -

court must consider the characteristics of the juvenile offender, not merelj

7 See Elizabeth S. Scott & Laurence Steinberg, Rethinking Juvenile Justice 31

- (2008) (explaining that “[m]ost teenagers desist from criminal behavior . . . [as -
they| develop a stable sense of idéntity, a stake in their future, and mature

: Judgment » Thus, because most adolescents who commit crimes are “not on a
trajectory to pursue a lifc of crime, a key consideration in responding to their .
criminal conduct is the impact of dispositions on their prospects for productive

'adulthood )
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compare thie gravitﬁf of the offense to the severity of the sentence. See Graham, -

130 S.Ct. at 2202,

b. Courts Must Consider Mitigating Circumstances
Whenever A Child Receives A Harsh Adult Sentence

II.l extending the proportlonahty Jurzsprudence that recognizes that children
merit distinct treatment under the Elghth Amendment courts must. cons1de1 the
: offegder’s juvenile status and individual character;stlcs of the juvenile that would
reﬂect a diminished level of culpability — i;l shoﬁ, the court must look to B

. mitigating factors..

i, The Supreme Court Has Historically Considered
Mitigating Factors in-Death Penalty Cases

. The Suprerﬁe Court has recognized that mitigating factors can justify less
harsh sentences The Court has held that in adult death penalty cases, “the .
fundamental respect fo1 humamty underlymg the Eighth Amendment requires that
-the defendant be able to present any relevant mltlgatmg evuience that could justify
a lesser sentence.” Sumner 12 Nevada Dept. of Prisons 483 U.S. 66, 85 (1987).
The sentencer must consuler aII mltlgatmg ev1dence and allow for individualized
sentencmg that hypotheticaliy takes into account the full context m which the
crmle occutred See J. Kirchmeier (] 998), Aggravatmg and mitigating factors:
The paradox of z‘oday s arbitrary and mandatory capztal pumshment Scheme
| Wﬂham & Mary Bﬂl of nghts Joumal 345. |
In death penalty cases, youth is one of these 1mt1gat1ng principles. See,~

e.g., Eddings v. Oklahoma 436 U.S. 921 (1978); Thompson v. Oklahoma 487 U.S.
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815 (1988). The Roper Court, in baming the death penalty for juven.il;as, found
that the ‘_‘differencés between juvenile and adult offenders are too marked aﬁc-l well:
undeistood to '1'i'sk allowing a youthful person to receive the death penalty ciespite
'iﬁsufﬁcient.cﬁlpability. An unacceptable likeliht-)od'[exists] that the Eru’cality or
cc.JId-bI(;oded nature 6f aﬁj particular cfime_ Woﬁid ovetpower mitigating
argumeﬁts based on &duth as a matter of c;iurse, even where thé juvenilfe offender's
objeotive".iﬁnnaturity, vuln;arabilify, and lack of true depravity should require a-
sentence less severe than death.” Roper, 343 U.S. at 573, -
| i Whe}d Sen’z‘éncing 4 .C'hz'ld To Adn Aa"ult -Seﬁz‘énc.e,

Courts Must Always Look To Mitigating Factors,

Even In Non—Death Penalty Cases .

Courts should cb_nsider mitiga_ting factors Whenever. considering an adult
sentence for a child. The Supreme Court has required mitigating faot()-rs only in
death penalty cases as “death is-a punishﬁlent differéglt from all other sanctions in

E kind rather. than degree.” Woodson v. North. Caroling 428 1.8, .280, 303—'04
(1576). Graham, however, elimiﬁai:ed the “death is-different”'adult sentencing
| _ di;o,tinot‘ion — at least when juvenile-s are involved. This cénsequénce"of Graham
was expressly noted by the dlssent See Graham, 130 S.Ct. at 2046 (“Todays.
decision evzscerates that dlstmcﬂon [between capital and noncapltal sentencmg]

‘Death is different’ no longer.”) (Thomas, I ., dissenting). Under Graham and

Roper, sentences that would be deemed appropriate for adult offenders would be

unconstitutional for a child who committed like offenses. In the wake of these
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caseé; courts should. s;imilgrly look to mitigating factors that may justify..aﬁless
harsh sentéﬁce whenever é child receives a senfceﬁce dc;'signed for an adult.

' Because youth are categoricélly less culpable than adults, ct').urts shoqld '
aiways treat their jroﬁth as é miitigating factor that inay justify a lesser SGﬁtegce. ‘
.'See, eg. Roper, 543 U.S. at 553 (finding that youth’s irrespdnsibie conduct is not
as morally repréhensible as that of -ap adult and that juveﬁi'les’ own Vulne;‘ébility'
a_n& co.mparative lack of confrol over their immediate surroundings mean they -
have a. greater claim than adults to be forgivén for -failing to é‘scape négative_:
x i.nﬂuences. in their whole envifonment). Other initiéating factors that™ courts
typi}:ally consider may also bf_:' affected by a youtﬂ’s age, immaturify ;and
-developni;:nt. | | |

In Cali_fornid thc-a mitigating factors a jury: can also consi:der‘ include:

whether the crime Weis' c:oinmitted while thé defendant was under the influence of
extljeme mentﬂ or emotional disorder; whether ﬂ‘le ciefendant acted und-er éxtréme
duress- or under the substantiai dominaﬁon of another person; whether the
" defendant was an ac'complic‘e to the crime and his participation was relatively
minor in additf;on; and any other special or cxte_nﬁating circumstances that affect

the conduct of the offender at the time of the crime.® Cal. Penal COde §190.2. A

8 Other states use similar factors. See, e.g., Ariz. Rev. Stat. Amn. § 13-751; Va.
Code Ann. § 19.2-264.4. However, in Lockett v. Ohio 438 U.S. 586 (1978) and
later in Eddings v. Oklahoma 455 U.S. 104 (1982) the Court ruled that all relevant
mitigating evidence presented must be admitted and considered by the sentencer in
a capital case, even if the mitigating factor is not specifically énumerated in a
statute. In Penry v. Lynaugh 492 U.S. 302 (1989), dbrogated on other grounds by

15.




juvenile offender’s adolescence and development may play arole in niany of these
factors for consideraticn. Circumstances that would not be “special” for an adult
may be speclal” because an adolescent lacks the tools and sophlstzcatlon to assess

risk and consider the consequences of their actions.”

To ensure that senten_ces for juvemles .are not .ur'xccnstituticnafly
disproportionate, courts should t-herefore evaluate mitigating factors iccluding the .
", juvenile’s age, Ievellcf im-rolve.me.nt in the offense, external or coercive preésures
surrounding the crithinal conduct, aﬁd other relevant characteristics. These factcrs'
should be considered in light of the juvenile;s di,minished caﬁacity,. increased

. impulsivity, and capacity for ehange or rehabilitation.

Atkins v. Virginia 536 U.S. 304 (2002), the Court held that the trial judge must
instruct-the jury that it may consider evidence of ncn-statutory mitigating factors
_ gresented by the defendant. . ' C
For example, youth are more susceptible to peer pressure and coercion, In fact, -
‘rescarch shows that a youth’s desire for peer appr roval and fear of rejection affects
their choices even without clear coercion . See Terrie E. Moffitt, Adolescence-
- Limited and Life-Course-Persistent Antisocial Behavior: A Developmental .
Taxonomy, 1993. Because adolescents are more impulsive than adults, it may take
less of a threat to provoke an aggréssive response from a juvenile. Laurence
Steinberg & Elizabeth S. Scott, Less Guilty by Reason of Adolescence:
- Developmental Immaturity, Diminished Responsibility, and the Jivenile Death
. Penalty, 58 Am. Psych. 1009 (2003). Immediate and tangible rewards, along with
the reward of peer approval, weigh more heavﬂy in their declslons and hence they
are less likely than adults to think through the consequences of their actions. 7d.
" Because a juvenile’s decision~-making skills are immature and their autonomy is
- consirained, their ability to make good decisions is mitigated by stressful,
unstructured settings and the influence of others. '
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C. Where There Is Evidence Of A Mental Educational Or Cognitive
Disability, Courts Must Consider The Disability As A Mitigating

Factor
Caballero’s IilO-yea;sentence is unconstitutionally dispropoftionate not
oﬁly because of his young age, but also bécause he sufféred from signiﬁoanf
1ﬁentél illness at the time of the offense and at trial.’® The trial court never
consi'dereci . whether ?_ Caballero’s mental disability, which rendered him
incompetent t6 stand. triaﬁ in juvenile coﬁrt, impacted Caballero’s behavior at the
tﬁne of the offense or how it impacted His competencé to stand trial or‘ parf:icipate
in his_; d_efen'se.11
. 1. Caballero Suffered From Significant Mental Iliness Which
Impacted The Fairness Of The Proceedings And The .
Constltutlonahty Of The Sentence Imposed
At the age of 12 Rodrigo Caballero began to hear voices. SBE 23 (Chlld
Adolescent Assessment—Short Form p. 1 of 3). ,-In1t1ally, he did not understand

what was happening, and told no one. By the tiine he was arrested and in custody, . -

however, his symptoms advanced to the point that he was actively psychotic,

18 While Arici recognize that this proceeding is not a challenge to the
effectiveness of Caballero’s counsel, dmici note that the failure of counsel to
investigate, develop, and present the clear evidence of Caballero’s ‘schizophrenia,
available from the juvenile court proceedings and the psychiatric hospitalization
records, critically impacted the fairness of the proceedings, and the constitutional
soundness of the sentence.

11 Counsel, for example, failed to raise the questlon of Caballero’s competence to
stand trial, failed to argue his lack of specific intent to commit the crime, failed to
inquire about the impact of no medication on his client’s obviously irrational and
unconsidered decision to testify; and failed to a1 gue fo the court any mitigation

based on Caballero s mental 111ness
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significantly impajr an individual’s ability to apptreciate the_ nature and
.censeqeeﬁces of their conduct and inhibit tiqeir abilit;} to conform their coﬁduct to
'th‘e requirenients of law. Recomz}ieedations ane’ Report on the Death Penalty and |
Persons with Mental Dz’sab.flitz:es, 20 Men;tai & Physical Disability L. Rep 668
(2066) [hereiﬁaﬁe_f ABA Recommendation). l

In addition, individuals 'WhO suffer- from severe mental illness tend to be
“more vulnerable 01; sesceptible to negative inﬂuenees a'nd,-eutside I-)ressures'.”'
Roper, 543 US at 569:) }fndiviciuals with psychotic or delusional disorders may
be particularly susceptibility to outsi'de_in‘.ﬂuences because of their “disoriented,
incoherent and deiﬁsional thinking.” See Ronald & Lydie, Patia Spear Adolescent
‘ Bmm Development Vulnerabilities and Opportumtzes (2004) DSM-1V, at 27-37;

ABA Recommendatmn at671.-In fact,

people proven to be psycho’ac at the time of the offense are as -
volitionally and cognitively impaired at the crucial moment as
children . . . who commit crimes. If anything, the delusions,
command hallucinations, and disoriented thought process of those
who are mentally ill represent greater dysfunction than that
expetienced by . . . virtually any non-mentally ill teenager.
' See Christopher Slobogin, Mental Iliness and the Death Penaliy. I Cal. Crim. L.
" Rev. 13 (2000). '

" Finally, the mamfestatlons of mental Iﬂness are “transﬁmy, [and] less
ﬁxed ” Roper, 543 U. S at 570. While the1e is no estabhshed cure for meiital

ﬂlness, the corresponding symptoms and behaviors can be treeted with applqoprlate

médication and participation in an individualized psychosocial therapy prbgram.‘ '
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Seé Slobogm supra. Studies show that psychoﬁ opic medication can be quite
successful and expeditious in eliminating psychotlc symptomatology. See Harold
I. Kaplan & Benjamih 1. Sadock, Comprehensive Textbook of Psychiatry (6th
E‘diéion 19‘89)_» (respogse time tﬁme;dication is four to five weeks); National
| Alliance on‘Mental' Health, Mentc_zl Il{nesses,
http://www.némi.org/template.cﬁn?section=mef1ta1ﬁiﬂness (laét visited Oct, 21,
2011) (reporting that between 70% and 90% of individﬁa.ls-who re.céive_regular
} treatinén’c for their mental illness experience a significant reduction in symptpms).
.B'eca,use ci;ildren with mental_illneSses may be able to receive treatment that |
renders thém.unlik(_ﬂy to commit subsequent offenses, they should l_ﬁe 6fféred an
opportur_lity for rehabilitation ‘i_r'lstead of recei_ving itire,vocable‘senten?es.

3, Youth With Disabilities Are More Vulnerable And More
Susceptible To Unjust Proceedings And Sentences

At everj' | stage of- cri.minal proceedings, children and adolescents with
disabilities are likely to be at an even'greater disadvantagé than their typicéﬂy— .
devélépi'ng peers. In Az‘kms v. Vir gzma .the C0u1t noted that pe1sons with
intellectual dxsablhtles are at hlgher risk of false confesswns may be less able to
give meaningful assistance to their counsel, are t.yplcally poor witnesses, and ’Fhell'
demeanor may create a:n unwarranted iinpressibn of lack of remorse for their
cr'in;le. Atking, 536 U.S: at 320-21. A child’s young ége qompoun&s the“e;ffeots of
disability, leaving youth. with _disabiiities -particularly Vulnerab'le.' . Research

suggests, hbwe_ver, that instead of treating youth and disability as mitigating
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concluded cat;agori_cally apply' to all juvenile offénders under 18. 130 S. Ct. at
| 2026. | | | -

Gr;zham-is clleézf that long-ten-n judgménts about y(.)uth must not be made
“at the outset.” Id. at 20;29. Yet Ca_l'ifomia’s. mz.mdator_y sentencing scheme at -
issue here require‘s that such a judgment be made — a particular sentence musz; be
imposed .r.egardleés of the- individual’s characteristics or cix‘:climstances of the case
. and without an opportunity for review ot pafole..-Manda’_cory .sentencing schemes
by . definition allow for no individualized determinations — af the .c;utset,. the
législature impllicitly' deter‘l.nines that éveryoﬂe who commits a certain offense is
idcf;l}ticaliy culpable, This “one size fits ali” approach is direcﬂy. at odds with
Graham as it prohibits consideration (_)f age as a factor at aﬂ m 'sen’éencing. Id &t
2034, It .?;lso ‘directly conﬂict§ with Chief Justice _Roberté’ ‘caution_in his
concurrihg opiﬁion in Graham that “[o]ur system depends upon sentencing judges’
applying their reasbned judgment to cach case that co’meé before them.” Id. at
2042 (Roberts, C;.J ., concurring). |

As Justice Frankfurter ;Jx'fr(')te over ﬁﬁy years ago in May v. A.nderson‘ 345

U.8. 528, 536 (1953), “[c]hildren have a very special place in life which law

 Similarly, in his dlssent in J.D.B., Justice Ahto distinguished the Miranda
analysis at issue in that case with the Court’s Eighth Amendment jurlsprudence
noting that the Eighth Amendment cases involve “the ‘judicial exercise of
independent judgment’ about the constitutionality of certain judgments,” not “on
the-spot judgments” as in the Miranda analysis,” J.D.B., 131 S.Ct. at 2416-17
(quoting Graham, 130 S. Ct. at 2026) (Alito, J., dissenting). Mandatory sentences,
however, do not allow for the dehbe1at1on and 1nd1v1duahzat10n envisioned by the

Court
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_.should reflect. .Legei theories .‘and their phresing in other cases readily. lead to _
fallacioes reasonin}; if uncritically ti';insfezred to determinatien of a State’s‘d.ut.y
towards: children.” BEven today,iadult, sentencing prac’pie'e‘s that take eo eccount of

. pouth - 'indeed | permit no consideration of youth — are uneeestitutionally, .
disproportionate as applie.d'to juveeiies., "Requi.ring individualiied determinatieﬁs'
does not als.o pequire that children who co1ﬁnit éerioue offenses sheuld escape
pﬁnishm’ent. It merely ensures that that sentences take-account of youth’s distinct
deve_lopmeﬁtal charactetistics. * This approach builds upon recent Supreme Court
jurieprpdehce that i'ecognizes that juveniles who commit crimes — even serious or’
violent crimes-— can outgrow this behavior and become responsible adults, ‘and
_therefore courts cen_'not make‘ judgments about their personal irredemn_ebiiity at the
outset. Graham, 130 S. Ctl at 2030. |

IL. Internatwnal Practice And Opinion And Treaty Obllgatmns Support
Holdmg Life Sentences For Juvemles Unconshtuﬁonal :

" The United States is the only nation in the world' that currently imposes life '

‘ Withoet( parole senpences on jeveniles -Connie de la Vega and Michelle Leighton,

“Sem‘encmg our C‘hzldren to Die in Prz,s'on Global Law and Pracrzce »? 42 USF.
L. Rev. 983 (2008) Most govelmnents either have expressly p10h1b1ted neverl
aIIowed or do not 11npose such sentences on chlldzen Id. at p 989-90. Of the ten

: | countries othe1 than the Umted States that have laWs that a1guab1y permlt
Sentenemg child offenders to 11fe w1th0ut parole, there are no known cases Where :

the sentence has been imposed on a juvenile. Jd. at p. 990.
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Putsuant to Grdhczm v. Ilorida the laws of other countries and indernational
~‘praotice and opinion are relevant to the. court’s determination of whether a
sentence i§ cruel and unusual under the United States Consntutzon Graham, 130.
S.Ct. at Pp. 2033- 2034; see also Roper V. Simmons (2005) 543 U. S 551 Not
oniy is there a clear international consensus agalnst sentencmg a child to die in
- pr1son but equally 1mportant1y, the United States is party to treaties that have been
interpreted to p10h1b1t life sentences for juvenile offenders. Under the Umted
States Constitution, treaty provisions bind judges of the states. The Court should
consider both issnes in deterlnining whether the sentence is unconstitutional in this
case.

A. TInternational Practice And Opinion Has Been A Part Of Eighth
Amendment Analys1s By The Umted States Supreme Courts For
Decades

In Grahom v. Flor ida, Justice Kennedy cited to f01e1gn‘ laws and
1nternat1onal practlce and opnnon “that prohibit the sentence as ev1dence that
“demonstrates that the Court’s rationale has resp.ected reasoning to support it.”
(Graham, supm, 130 S.Ct. at p. 2034) The Graham court recogmzed that the
U.N. Conven’non on the Rights of the Chlld {(“CRC”), ratified by every country
exoept Somaha and the United States, exphcnly proh1b1ts Juvenlle LWQP
- sentences and that countries had talcen measures.to abohsh the p_raotxee in order to
comply with the CRC, 7d. at p. 2033-34. - The Court found that “the United States
now stands alone in a world that has turned its faee against” iife withou’n parole fos

juvenile non-homicide offenders. Id. at p. 2034, cz'ti'ng Roper v, Simmons 543 U.S.
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551, 577 (2005). .In his concﬁrrencg,' Justice Stevens reaffirmed the  Court’s
"re_liatice on international law for at least e{ century when interpreting the Eighth
- Amendment’s‘:“evolving étandards of decency.” Graham, supra, 130 S.Ci. at .p.
2036, ciz‘.ing Weems v. United States 217 U.S. 349, 373-378 (1910).

The rationale of Graham shoui'(i apply equally to a sentenc'e.'of 110 years to
life imposed on-a juvenile offendef. In the past 50 years, United States Sup;eme
Court jurisﬁrudence on issues of cruel and unusual 15Unish1nenf hés tended tqward
_ “evolving standards of decency” in “civilized” ‘sociéty. ‘The Court has consistently

}eh;ed_ upon international law, praoﬁf-:e and cﬁstom as instrictive to cruel and
un:us;u'al punishmént analysisr.

In Trop v. Dulles, the Court expoqnde(i -up(‘)n the need for d.ignit.y and
civility in iﬁtelpreting the Eighth Amendment. Trop V. lﬁulles 556_U.S. 86, 100
(1958). “The basic concept underlying the Eighth Amendment is nothing less than
the d'ignity of m.én. While fchg State has the power t6 punish, the Amendment .

| stapds to assure _that_ this power be SX’?I.‘CiSE:d within . the limits of civilized ‘.
standards.” Id. at 100. Because the Eiéhtﬁ Amendment’s words arc not precise
an,d‘ the écopc is not 'static,. the Court “established the propriety and afﬁrlﬁed the
necessity of referring to “the evolving standards (-)f decénoy that mar‘k'the progress
ofa 1ﬁaturjng society’; to determine -Which. punishments are so disproportionaté as
" to be cruel and unuéual.” Id at 10Q-10’i. For example, it noted that the “civilized
nations of the world ar-'e in virtual unanimity that stateléssness is not to be implf)'S@d

as punishmeht for crime.” Id at 102-103.
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" In Coker v. Ge;)rgia t_hé Court cémsidereci “the climate of international
opijlion c.cmcerning the agcéptability of a particular punishment” in a footnc;te,
| Colker v. Georgia; 43.3 U.S. 584, 596, fn. 10 (1977). In support of its cénolusion .
that a death seﬁtence for a rape c'onvicticn W.as cruel and unﬁsual, it stated “[it] is
not irrelevant that out of 60 I.najor nations in the \a;orld surveyed in 1965, ‘only 3
- refained the death penalty for rape where death did not ensue.” Id.

In Enmund. v. .Florida the Cpurt acknowledged Coicér noting that “the.
.(:iilnate of .intémational opinion concerning the acc_eptaﬁility of a particu—lér
punishinent” is an additional _consideratipn that is “not irrelevant.” Enmund V.
' -Flérida 45§ U.S. 782, 796, fn. 22 (19:82) (finding the death, penalf'cy is cruel and
unusual punishment for :fel,ony murder). The Court went on to note the “doctrine.
of felony murder. hais 56611 abolished m Engiand_ and India, severely restricted in
Canada and a number of other 'Cmﬁmonwealtﬁ countries, a.nd ié unknqwn in
continental Europe.”. 1 -“I.t is‘ also relevant that death sentences have not’
inﬁ‘equehtlj been commuted to terms of imprisonment on th;a gi'opﬁdé of the
defendant's Jack bf 151*_emeditati6ﬁ and li.mited participation in the homicidal. act.” |
A |

- In Thompson v.. Okléhoma, the Court recognized the relevance of the views
of “resp'ected profgssioﬁél'organizations, by other nations that share our Anglo- -
Aﬁnéi‘ioan herif:age, ‘and by the.lefading me‘mbers éf the Western community” in its
' c.:onclusioq that the Eighth and.' Fourteenth A1ﬁendments-prohibited execﬁtion of a

. defendant convicted of first degree murder that he committed when he was 15
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years old. Thompeon v. Oklahoma 487 U.S. 815, 830 (198 8). The Court made an
; additi(_)nal reference te-intemational practice and opinion in a footnote: ‘f[w]e have
previously recognized the'relevance of the views of the intema’gioaal community
in deterdlining whether a pdnishment is _cfael and unusual.” Id. at fn, 31.
In Atkins v. Virginia, the Court looked to the oyerwhelming disappro%;a.l of
the “.‘werld' community” ;ro sentencing anentally ietarded offenders to deatﬁ., Aﬂeins
v, Virginia 536 U.S. 304, 316, fn. 21. (2002). “Although these factors are by no
‘means dispositive, their consistency with the‘leéislative- evideaee.lende further .
suppoﬁ to our conc}usion that there" is a consensus among those- who have
_addressed the issue.” Id.- | |
In Roper v, Sima’t-ons, the Supreme Court abolished the juvenile death
penalty The Court rehed upon the ‘evolving standards of decency’ reasoning .
applied in T rop and Thompson, and looked to mternatmnal law, p1act1ee and
opinion to categorically prohibit juyeniles from receiving the death penalty.
Roper, 543 U.S. at 575-78. Yet at least from the time of the Court's decision 111
Trop, the Court has referred to the laws of other cduntries-aad to mternatioaal
authorities as mstluctlve for its mtexpretatlon of the Eighth Amendment's

.prohfoluon of “cruel and unusual punishments.” Id at 575. In the mqulry of

’ whethe1 that pumshment is cruel and unusual, the Court gave due deference o

1nternat10na1 ’aeatment of juvenile offenders. “It is proper that we- acknowledge
the overwheiming Weight of international opinion against the Juvemle death

. penalty, resting in large ‘ part on the understanding that the instability and
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* other international p_rinciples, are relevant to WHether'a term of 110 years to.'_life is
cruel and ﬁnﬁsﬁal punishment. As evidence of international practice and opinion,
Graham recbgnized -that.Artiole 37(a) of the CRC, “prohibits the impositién'qf |
‘life imprisonment without _possibility of release...for offences committgd by
pgrsdns below cighteen years of age.”” Graham, 130 S.Ct. at 2034.1°
| Caballero’s three consecut-ive_sentences tot.aling 110 years to life also fit -
within. the 'prdhibitions of Artici:le 37(a) becéuse there is no real poésibilitf of
release withiﬁ his lifetime. ‘MOI.‘GOVGI‘, the oversigilt oemmittef;.- for the CRC
s'p.e‘ciﬁc‘ally recommends th.a;t “parties ab&ish all f;)rms o'f life impzjisomnent foi‘
offences comrﬁiﬁed by persc;ns' unde.r .j:he. age of eighteen.. For all sentences
imposed upon children the possibility of reiease should be fealistic'and regularly
considered.” Comm. on Rights of the Child, Children’s Righfs in Ju;fenile Justice,
General Comment No. 10, UN. Doe. .CRC/C/GC/LO par. 77 (Apr. 25, 2007)
(emphasis adde‘d).' Aiso, Axtiéle_ 37tb) of the CRC prévides that ilmpris-omne_nt be o
-used only as a i:neasure of last resort and for the -'sl.rlortest éppfopriatg time. UN
Convefzﬁpn on the Righ‘;s of the Child, GA Res. 44/25, Annex, U.N.AGAOR, 44"
Sess., Supp. No. 49, at 16.7, U.N. Doc. A/44/49 -(Nov. 20; 1989). Because-

. Caballero’s sentence provides no possibility of ‘_relcase and is not the shortest

15 While the United States is not party to the CRC, all other countries in the world
besides Somalia are. Thus, the practice of nations in this regard is arguably done
pursuant to their legal obligations under and thus constitutes customary.
international law. '
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Because Cabéller'o’s to’c'al.:se'gtence‘ of lloi.years to life is out of steﬁ with -
inte.r.nationa.l law, 'ir;bluding .the CRC, and' practice -anld '(;pinion', there 1is
~ compelling suppor't to find that this .sentencing practice is cruel and unusual. As
Graham founci with JLWOP, “Itthe judgﬁ@ﬁt of the world's nations that a
. particular sentencing practice is ‘inconsistent. with basic principles. of decency’
demonstrates that the Cout's rationale has reséect,e;d reasoning to su:i)port it.”
Gmhaﬁ, 130 S.Ct. at 2034. Eurth;:r, in the inquiry <;f whether a puﬁishmén’t is-:
cruel arid unusual, “’the overwhelming w¢ight olf il.l?:emational'opinioﬁ against’ '
life without parole for non-homicide offenses .C().lml.liﬁ:e.d by juveniles ‘i)roviée[s]
. 'respected and Signiﬂéant confirmation fqr our own conclué-ioris.”l’ 1d. "l;he Wéight
- .of global latw, practice ‘and_ opinion against life Witilbut parole similarly supporﬁ
‘.the‘ ;:-onclﬁsioﬂ that a sentence of 110 ‘yéaré to life, which is the functi(;nal.
équivalent ;:)f life v&fithou?: parole, is uncor}stitﬁtional. |

C. The Imposition Of A 110 Years To Life Sentence On A. Juvenile
Offender Violates United States Treaty Obligations '

The United States is a party: to severaf treaties that have befan-inteipreted by -
 their oversigﬁt bodiés to prohibit juv;mi'le life without parole sentenices. Under the
- Constitufion, the states must uphold theseAtreaty obligations, .
Tn determinin‘g {vhethe;: the Unitéd . States C'onstituti;)n- permits the
c_hallenged sentence, this Court should consider the mandates of tﬁe Supremacy.
Clause, which provides that “[a]ll Treaties inade .. shall Ee thé supreme Law~ of'

the Land; and the Judges in every S;t:ate shall be bound thereby.’; U.S. Const. att.
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VI, cl. 2. As Justice Stevens has stated: “[o]ne consequence of our form of
government is'that sometimes States must shoulder the primary responsibility for
protecting the honor and integrity of the Nation.” Medellin v. Texas 552 U.S. 491,

536 (2008) (Stevens, . concurring). In a follow-up opinion on the denial of

habeas corpus relief, Justice Stevens again emphdsized the point:” “I wrote

separately to make clear my view that Texas retained the authorify and, indeed, the-
duty as a matter of int{-amational law to Iemedy the po’t.entiallj.z sigx;iﬁcaﬁt breach of
the United States’ treaty obligations ,.. > Medellin v.- Texas 129 S;Ct, 360, 362
~ (2008) (Stevens, 1., éissenting). | -
Acqordingly, California has an obligation to eﬁéure that ifs cfimi'nal
punishmeﬁts comply with' the United States” international treétf,r _oblig'ati"ons.
Thus, this Court must”conéider treaties to Which.the United States is a party,
including: (1) the _Interr}aj;ional Covenant on Civil gnd Political Rights (“ICCPR?”),
999 U.N.T.S 171, enter?d into force, Mar. 23., 1976, ratified ,By the United States;
. (2) the ‘Conventi'on Against Torture and O_ther Cruel, Inhuman or Degrading
- Treatihent or Punishment (“CAT”j, 146;5 U.I:\I.T.S. 85, enteréd into‘force, June 26,
1987, ratified by ‘:1;16 United States, Oct, 21, 1994; and (3) the Convention on the |
Elimination o.f Racial Disctimination (“CERD”), 660 UN.T.S. 195, entered into
-force, Jan, 4, 1969, ratified bj 'th‘e United Stateé, Oct. 21, 1994, 1In ratifying the
| ICCPR, Congress -stated, “Tﬁe United States unders’.zgnds that this CénV§ntion
shall-be implemented by the Fedg‘i‘al Government to the extent that it ’exert%ise's :

legislative.and- judicial jurisdiction over the matters covered therein, and otherwise
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by the State aﬁd local governments;. . .”. Sel;ate Committee. on Fbreign Relations,
ICCPR, S. Bxec. Rep. No. 10223, 2t 19 (1992). |

| Under California law, the 110 years to life senténce imposed in this ¢ase
: waé mandatory due to ’thé nature of the Petitioner’s offenses. A treaty to which the |
Ul’lit(_id. Stateé is_a party reéuires that the dge of ?he Juvenile and his sfatus as a
minor be-considered .in sentenciﬁg, bﬁf a ma;ndatory senteﬁcihg scheme prevents -
such consideration. .Iﬁ 2006, the Hun’ian Rights Co‘rhmiftee, oversight authority
for the ICCPR, 'determ‘ined thét alldﬁing a Iife. .Without parole sentence
cbntfavenes Article 24(1), which states t.hat every child shall have “the right to
such. measures of protection as are Ljequired by his stafus as a minqr, on the p.art.o.f
his faﬁ}ily, society and tﬁe State’ and Articlé 7, which prohil;its cruel and unuéual
punishment, .Coﬁcluding (_)b‘servations of the Human R.ights Committee: The
United States of America, U.N. Doc. CCPR/C/USA/CO/ 3/Rev.1, p'ara: 34, (]jec‘
" 18, 2006). Article 14(4) of the ICéPR further requii.;es that crimi.nal procedures |
for juvenile .persohs should take into account their aée; an_d. desirabiﬁtly of
promotiﬁg the;ir rehabilit?:ltion. It;tematiénal Covenant on Civil and Political
Rights, Dec. 16, 1966, S. TREATY POC. NO. 95020 (1992), 599 .U.N.T.AS. 171,

Article 14(4) [hereinafter ICCPR].) *®

16 Article 10(3) of the ICCPR further requires that “juvenile offenders shall be
segregated from adults and be accorded treatment appropriate to their age and
legal status.” Id. at Article 10(3). Also of relevance is Article 15(1) of the
" ICCPR, which provides: “If, subsequent fo, the commission of the offence,
provision is made by law for the imposition of the lighter penalty, the offender
shall benefit thereby.” Id. at Article 15(1). Because Graham held that a juvenile
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T_he Committee Against ‘Torture, the .ofﬁeial oversight body for ,ﬂ.le' o
Cenventiog Ageiins"c Torture; in'evaluatingjt.he United States” compliance With that
treaty, founq that life imprisonment of c_hildren “could constifute cruel, inhuman
or degrading treatment or penishment” in violation of the freaty. Committee
Against Torture, Cenclusio_ns and Recommeﬁdations of. the Committee Against
Torture: Umted States of Amenca at para. 34, UN. Doe CAT/USA/CO/2 (July ‘
25, 2006) Cabaﬂelo would be 1mprlsoned for 11fe with a sentence of 110 years to
life, thus al'se raising concerns under this treaty’s prowsmns.

Moreover, .. in 2008, fhe Committee oe the ]ilimination of Racial
Discrimination, tﬁe ox.rer‘sight body fey the Convention on the Eliminatioﬁ‘ of
Racial Discrimination (“CERD), found the jevenile life without parole senter}ee -
incompatible with Article 5(2) .of the CERD becaﬁse tﬁe eentence is epplied .
eispropoﬂionately to youth of color a'nd"'che United St_ates has done nothing to
.ireduce what has beceme pervasive dfsczl*imination. “In Ca%ifornia,. Aftican
Ameriean youth are 18 times more likely to be, eerving a sentel‘lee. of life without
parole than Wh_ite yeutﬁ and Hispanic youth are more than five times mere likely
to be serving a sen-te'nce of life with'out parole than white youth See, C. Back & |
E Calvm, “When I Die, They’ll Send Me Home” Youth Sentenced to szé without

‘Paiole in C'aZ ifornia, 20 Human R1ghts Watch Rep01t No.1 (G), pp. 24-25 (Jan,

life without parole sentence is unconstitutional for a juvenile non-homicide -
offender, Caballero should get the benefit of that decision applied fo a sentence

that is the functional equivalent.
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2008). Even when youth of different racial groups"arreste’d for murder are.

compared, California has the worst racial dispatities in the'nation: for every 21.14

black youth arrested for murder in the state, one is servmg a LWOP sentence;

Whereas for every 12331 white youth arrested for murder one is serving LWOP.

In other words, black youtlr arrested for murder are’ sentenced to LWOP in

Cahforma at a rate that is 5. 83 times that of white youth art ested for murder. See

Human Rights Watoh Submzsszon to the Commzttee on the Elimination of Racial '

Discrimination, p. 8 (Heb. 2008). The Commlttee on the Elimination of Raclal

Discrimination referred to the concetns 1a15ed by the Human Rights Comm1ttee

- and Committee Againsf Tofrure’s on the U.S. practice of sentencing juveniles to

life wﬂhout parole, and added its own conelusmn

" In light of the drsproportronate 1mp031t10n of life, imprisonment without

parole.on young offenders, - including children - belonginig to racial, ethnic- -
and nationa! minorities, the Committec considers that the persistence of
such seritencing is incompatible with article 5 (&) of the Convention. The -
Committee therefore recommends that the State party discontinue the use of

life sentence without parole against persons under the age of eighteen at the.
_ time the offence was coramitted, and review the s1tuat10n of persons

already serving-such sentences.

CERD, Concludmg Observatrons of the Umted States 9 21, UN. Dec.

CERD/C/USA/CO/6 (Feb. 6, 2008).

In hght of these treaty obhgatlons this Court should consider the views of the
de1es authouzed to momtm treaty comphance in determmmg whether the

sentence of 110 years to life violates ilrternational treaties.’”

7 n conéidering the treaties for this purpose, this Court need not address the issué :
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CONCLUSION

Thg Supreme Court has acknowledged that a child’s agc; is far “more than a
chrondlogical fact.” See JJ%).B. v, North Caro.lina 564 U. S. 1, 8 (2011). For the |
foregoing regéons, the Court should engage in an ‘offender-based analysis for |
j_uvéniles that ;‘eﬂec_;t both our solciety’s evolving st'andards of decency™® and our
greater understanding of adolescent development.

As ;che Suprgamé Court did in Graham v. Florida, this Court should treat
practicé and opinions of éther nations anc_lli;ntematioﬁal s%g'réements as r.elevant' to -
' the Court’s interpretétion of 'doth the Eiéhth _Amendment and the California
'Constitution. Further, it should apply the. provisioné of treaties to .which the

United States is a party. Thetefore, this court should vacate the instant 110 years '

" of whether the treaty provisions are self-executing or the validity of the non-self-
executing declarations to some of the treaties. For background and legislative -
history of the declarations, see Connie de la Vega, Civil Rights During the 1990s:

- New Treaty Law Could Help Immensely, 65 Cinn. L. Rev. 423, 456-62 (1997).
Courts have applied treaty provisions in defensive postures without considering
whether they are self-executing. See, United States v. Rauscher 119 U.S. 407
(1886); United States v. Alvarez-Machain 504 U.S. 655 (1992).

18 See e.g. Roper, 543 U.S. at 552 (explaining that in Atkins, the Court held that
standards of decency had evolved ... and now demonstrated that the execution of
the mentally retarded is cruel and unusual punishment); The Eighth Amendment’s
prohibition against “cruel and unusual punishments” must be interpreted according

to its text, by considering history, tradition, and precedent, and with due regard for *
- its purpose and function in the constitutional design. To implement this framework
this Court has established the propriety and affirmed the necessity of referring o -
“the evolving standards of decency that mark the progress of a maturing society”
to determine which punishments ate so disproportionate as to be “cruel and

- unusual.”) Trop, 356 U.S. at 100-101; Roper, 543 U.S. at 551.
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to life sentence and resentence Caballero to a sentence that would. permit

meaningful conszderatlon of parole.

For the foregoing reasons, Amzcus Curiae 1espeotfu}1y requests that this

Court vacate Petitioner Caballero’s sentence and remand the case for sentencing in

accordance with Graham.
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