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WHITE LAWYERING: RETHINKING RACE,
LAWYER IDENTITY, AND RULE OF LAW

Russell G. Pearce*

The triumph of what might be termed the standard version of the
professional project would, I believe, be the creation, by virtue of
professional education, of almost purcly fungible members of the
respective professional community. Such apparent aspects of the self as
one’s race, gender, religion, or ethnic background would become
irrelevant to defining one’s capacities as a lawyer.

- Sanford Levinson!

I am one-of-a-kind as a person—as is everyone who reads this chapter. |
am also a member of the white racial group—as everyone who reads this
chapter is a member of a racial group. [ am male—as everyone who reads
this chapter has a gender-group membership. In these three psychelogical
conditions, we all participate. Even if I were to try to escape my racial—
or gender—group memberships, members of my own and other racial and
gender groups would treat me as if { were a member of my groups.

- Clayton P. Alderfer?

This Essay will explore what it means to be a white person in the legal
profession? and how recognition of whiteness as racial identity? requires a

* Professor of Law. Fordham University School of Law: Co-Director, Louis Stein Center for
Law and Ethics. I would like to thank Clay Alderfer. Regina Austin, Noran Camp, Clark
Cunningham, Sheila Foster, Brian Glick, Jennifer Gordon, Bruce Green, Isabelle Gunning,
Craig Gurian, Robin Lenhardt. Robert Smith. David Thomas, Paul Tremblay, and Amy
Uelmen for their comments. I would also like to thank my research assistant Jadhira Rivera
for her wise counsel and excellent work.
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dramatic rethinking of professional norms. As white people, we too often
view racial issues as belonging to people of color.? We tend to do that in
one of two ways. Some whites believe that race generally does not matter
except in the rare case of an intentional racist. Other whites view whites
generally as racists and look to people of color to tell them how to
understand issues of race. This Essay rejects both of these approaches. The
Essay argues that for white lawyers, as well as lawyers of color, increased
“‘competence [in] dealing with racial matters’” and “‘speak[ing] openly,
frankly, and professionally about relations’™® is necessary both to
competent client representation and equal justice under law.

Applying the insights of intergroup theory, the Essay suggests that
whether they view themselves as color-blind or racist, white lawyers
understandably have a tendency to treat whiteness as a neutral norm or

Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics. 1989 U, Chi. Legal F
139 (1989}, Darren Lenard Hutchinson, [Identity Crisis: “Intersectionality,”
“Multidimensionality, " and the Development of an Adequate Theory of Subordination, 6
Mich. J. Race & L. 285 (2001): Mari Matsuda, Beside My Sister, Facing the Enemy: Legal
Theory Out of Coalition, 43 Stan. 1.. Rev. 1183 (1991); Francisco Valdes. Beyond Sexual
Orientation in Queer Legal Theory:  Majoritarianism, Multidimensionality, and
Responsibility in Social Justice Scholarship or Legal Scholars As Cultuwral Warriors. 75
Denv. L. L. Rev. 1409 (1998). Many commentators have previously written on racial
identity and lawyering, either generally. see, e.g., Jean Koh Peters. Representing Children in
Child Protective Proceedings: Ethical and Practical Dimensions 241-327 (2001); Sue
Bryant, The Five Habits: Building Cross-Cuitural Competence in Lewyers, 8 Clinical L.
Rev. 33 (2001}, Bill Ong Hing, Raising Personal Identification Issues of Class, Race
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Colum. J. Gender & L. 387, 410 (1996); David B. Wilkins, fdentities and Roles: Race,
Recognition, and Professional Responsibility. 57 Md. L. Rev. 1502 (1998). Fewer
commentators have examined the issue through the lens of the white lawver. See, eg.
Harrison & Montoya, supra, at 410; Marjoric A. Silver, Emotional Competence,
Multicultiral Lawyering and Race, 3 Fla. Coastal L.1. 219, 232 (2002).

4. There is an extensive literature on whiteness. See, e.g, Critical White Studies:
Looking Behind the Mirror (Richard Delgado & Jean Stefancic eds., 1997) [hereinafler
Critical White Studies]; Ian F. Haney Lopez, White by Law: The Legal Construction of
Race (1996); Stephanie M. Wildman, Privilege Revealed How Invisible Preference
Undermines America (1996); Barbara J. Flagg, Fashioning a Title V'l Remedy for
Transparemly White Subjective Decisionmaking, 104 Yale L.J. 2009 (1995} Cheryl [
Harris, Whiteness as Property, 106 Harv. L. Rev. 1707 (1993); Peggy McIntosh, U'npacking
the Invisible Knapsack: White Privilege, Creation Spirituality, Jan.-Feb. 1992, at 33.

5. See infra Pant 1ILA.

6. Alderfer, supra note 2, at 218. Organizational theorist Clayton Alderfer finds this
framing more useful than liberal use of the term “racist.” He argues that

{tlhe number of individuals who are deeply and profoundly racist

characterologically is small in comparison to the amount of collective racism most

of us participate in a good deal of the time. Moreover, labeling an individual

serves mainly as a defensive function for the labeler and, if the expression is made

directly to the individual, heightens resistance to learning by that person and by
anyone who may observe the event.
Id. Alderfer instead advocates a “formulation emphasiz[ing] greater understanding and
improved skill rather than blame.” /d.
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baseline, and not a racial identity, and tend to view racial issues as
belonging primarily to people of color, whether lawyers or clients.” This
approach is consistent with, and reinforces, the prevailing professional
norm that lawyers should “bleach out” their racial, as well as their other
personal, identities.8

As this Essay explains, this unfortunate symbiosis of whiteness and
professionalism undermines the work of lawyers both in their representation
of clients and in their systemic efforts to promote the rule of law.® The
latest research in the field of organizational behavior suggests that the
assumption of lawyer neutrality so central to lawyer professionalism is not
only wrong descriptively, but that it also undermines the very goals it seeks
to promote. In particular the pathbreaking research of Robin Ely and David
Thomas demonstrates that in a diverse society and legal profession an
integration-and-learning perspective that openly acknowledges and
manages racial identity would far better promote excellent client
representation and equal justice under law than the currently dominant
commitment to color blindness. !

I. INTERGROUP THEORY

Intergroup theory offers a way to “understand, explain, and predict
relations between groups... in organizations.”!! It suggests that group
identities, such as racial identity, influence conduct in organizations.!2 The
organizations comprising the legal system include the system itself, as well
as constituent organizations such as law schools, law firms, courts, bar
groups, and the profession as a whole.!* Within these organizations,
individuals “are shaped by at least three sets of forces: their own unique
personalities, the groups with whom they personally identify to a significant

7. See infra Parts 11, 11
8. See infra Part 111
9. See infra Parts 11, 1V,

10. See infra Part IV,

11. Clayten P. Alderfer, Problems of Changing White Males' Behavior and Beliefs
Concerning Race Relations, in Change in Organizations 122, 137 (Paul Goodman & Assocs.
eds., 1982). Intergroup theory defines a group as

a collection of individuals (1) who have significantly interdependent relations with
each other, (2) who perceive themselves to be a group by reliably distinguishing
members from nonmembers, (3) whose group identity is recognized by
nonmembers. (4) who. as group members acting alone or in concert. have
significantly interdependent relations with other groups. and (5) whose roles in
groups are therefore a function of expectations from themselves, from other group
members, and from nongroup members.
Alderfer, supra note 2, at 222.

12. Russell G. Pearce, Jewish Lawyering in a Multicultural Society. A4 Midrash on
Levinson. 14 Cardozo L. Rev. 1613, 1632 (1993): see Clayton P. Alderfer & David A.
Thomas, The Significance of Race and Ethnicity for Understanding Organizational
Behavior, in International Review of Industrial and Organizational Psychology 1, 6-7 (Cary
L. Cooper & Ivan T. Robertson eds., 1988).

13. I have previously applied intergroup theory o the role of religious identity in the
legal system. See Pearce, sipra note 12, at 1631-34,
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degree, and the groups with whom others associate them—whether or not
they wish such an association.”!'* The two major groups in organizations
are “identity groups and organization groups.”t5

As [ noted in an earlier article, “[p]rofessional socialization as a lawyer is
an organizational group identification.”’® Membership in organizational
groups is “based on task, function and hierarchy.”)?  Persons in
organizational groups share “similar primary tasks, participate in
comparable work experiences and, as a result, tend to develop common
organizational views.”!8 Being a member of the lawyer organizational
group “involves similar tasks, comparable experiences, and comparable
organizational views. Among the factors that make law a particularly
powerful group experience is the shared three years of law school, often at a
young age, combined with a long and often continuous membership in the
profession.”1?

While all lawyers are members of the lawyer organizational group, that
group further divides into other organizational groups, such as partnets and
associates, or litigators and judges.

Identity group membership, such as race, derives from identities external
to the organization. As a general matter, “[m]embers of identity groups
share common biological characteristics, participate in equivalent historical
experiences and, as a result, tend to develop similar world views.”20
Identity group membership is sufficiently powerful that it influences
conduct within organizations.?! Its power derives from its pervasive role in
an individual’s life. Identity group membership often begins at birth and
continues throughout an individual’s life “or, as in the case of age, changes
as the result of natural development.”?2 While powerful, organizational
group memberships generally develop later than identity groups and “can
change as people enter and leave organizations™ or shift their role within
organizations.23

According to intergroup theory, “individuals and organizations are
constantly attempting, consciously and unconsciously, to manage potential

14, Alderfer & Thomas. supra note 12, at 7.

15. David A. Thomas & Clayton P. Alderfer. The Influence of Race on Career
Dynamics: Theory and Research on Minority Career Experiences, in Handbook of Career
Theory 133, [45 (Michael B. Arthur et al. eds., 1989). The original source for this theory is
Clayton P. Alderfer & Ken K. Smith, Studying Intergroup Relations Embedded in
Organizations, 27 Admin. Sci. Q. 35, 38 (1982).

16. Pearce, supra note 12, at 1633,

17. Id. at 1632.

18. Thomas & Alderfer, supra note 15, at 145.

19. Pearce. supra note 12, at 1633.

20. Thomas & Alderfer, supra note 15, at 145. Although not directly relevant to this
Essay’s analysis of racial identity. | have previously argued that biological characteristics are
not necessary to the creation of an identity group. For example, “a religious identity group.
such as Jews,” can share ‘“equivalent historical experiences’ leading to 'similar world
views'"” without sharing biological characteristics. Pearce, supra note 12, at 1632 n.122.

21. Pearce, supra note 12, at 1632.

22, Thomas & Alderfer. supra note 15, at 145.

23. I
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conflicts arising from the interface between identity and organization group
memberships.”?*  As Clayton P. Alderfer has noted, *“[r]elations among
identity groups and among organizational groups are shaped by how these
groups and their representatives are embedded in the organization and also
by how the organization is embedded in its environment.”?* Embeddedness
is congruent “where power relations at a particular level within an
organization are similar to those at other levels of the organization, or in
society as a whole,” and incongruent where they are not.26 Incongruent
embeddedness causes increased strain for the individual and the
organization.2’

[I. DRAWING A PICTURE OF THE WHITE LAWYER

In 1991, 1 was part of a team that created an intergroup theory exercise
for the first-year class at the University of Pennsylvania Law School.28 |
use a version of this exercise in my ethics seminar as a way to begin a unit
on lawyer identity and justice. The students’ task is to work in identity
groups to create a picture?? describing their identity group’s experience as
law students.30

To facilitate the formation of identity groups, the exercise starts by
dividing the students inte four race- and gender-based groups: women of
color, men of color, white women, and white men.3! The basis for this
division is the hypothesis that for most students, their race and gender are
the most salient identities. I then suggest that the students consider dividing
their groups further according to other identities that result in significantly
different experiences. These identities could include the various subgroups
within the people of color group, including Asian, Black, or Latino; as well
as identities found in all groups, such as sexual orientation, class, disability,
and whether the student went directly from college to law school.32 When

24 id.

25. Alderfer, supra note 11, at 142,

26. Pearce, supra note 12, at 1633 (citing Alderfer & Thomas. supra note 12, at 15-16).

27. Alderfer & Thomas, supra note 12, at 15-16.

28. The authors of the group were a four-person mixed-race and -gender team led by
Professor David Thomas of Harvard Business School. The other members of the team were
Professor Robin J. Ely of Harvard Business School, Professor Elaine Yakura of Michigan
State University School of Labor and Industrial Relations. and me. The original exercise
was a four-hour unit on diversity in the legal profession.

29. Students often object to drawing a picture. as did I originally as the only legal
academic among the authors of the exercise. The rationale for drawing a picture, as well as
for focusing on the student’s personal experiences, is that law students are verbally talented
people who are adept at using verbal strategies to avoid connecting their personal feelings to
their intellectual inquiries. My experience has been that my first reaction was wrong and
that the exercise of drawing a picture leads to extraordinarily valuable results.

30. This should include work experiences during law school.

31. Not all students readily fit themselves into one of these four groups. Mixed-race
students have asked to create their own group and Arab-American students have struggled
with their identity.

32. While the students in the first-year class at Penn readily divided themselves into
subgroups, most students in my seminar decide to stay together and reflect their diversity in
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the identity groups complete their pictures, they post them on the wall and
describe them. The class discussion begins with the role of identity group
differences in the law school experience and moves to the role of these
differences in the legal system and their implications for the rule of law.33

For this Essay, I have essentially done what | have often asked my
students to do. My picture of the law school offers a collage of views. To
illustrate the ease I feel as a white person in a position of authority in a
predominantly white institution, I would draw a picture of myself
discussing the question of whether to invite students to call them by their
first name in class with colleagues who are white women and people of
color—I do and they do not. This ease sometimes makes me miss ways in
which issues of race and gender influence my work. As | draw this picture,
I realize that in recent years, | have become so complacent that 1 have not
spent time thinking about how having a white man as the facilitator
influences the students and me, and 1 am considering returning to a past
practice of inviting faculty of color into the conversation with the students.

My picture will also identify how some students—usually but not always
white—will reject identifying themselves on the basis of race and how
some students—usually but not always students of color—will indicate that
race is a significant part of their experience as law students. Students of
color, but never yet a white student, will describe the experience, while
working during the summer, of having lawyers mistake them for secretaries
of messengers.

| would draw a similar picture of my Housing Rights Clinic. When the
white students—or I—wear a suit and go to court to teach the Housing
Rights Clinic, the first assumption of court personnel is that we are lawyers.
Almost every year, we will have an incident where court personnel or
opposing lawyers assume that a student of color is a party and not a legal
representative.

These relations in the legal system mirror, in turn, relations in society as
a whole. 1 would depict what [ think of as well-dressed white man's
privilege—the ability often (though less often since 9/11) to walk
confidently past a security guard without being questioned, in contrast to
friends of color who have had the opposite experience of more intense
scrutiny. [ would add to the societal section a picture of the judge of color
who tells how white people assume he is a doorman when he holds a door
for them as a courtesy.

My picture is informed both by my personal experience and by the
literature on race relations. As a general descriptive matter, white people
are the dominant racial group in legal organizations. They represent 83.2%
of judges,?* 89.2% of lawyers,35 and 79.5% of law students,36 percentages

their picture. [ believe this occurs because the smaller number of students in the semiar
makes it difficult for students both to separate into subgroups and to find colleagues with
whom to share the exercise.

33. These classes are both pedagogically valuable and emotionally difficult.

34. Am. Bar Ass’'n, Statistics about Minorities in the Profession from the 2000 Census.



2005] WHITE LAWYERING 2087

which exceed the 75.1% of the American population that is white.37 In elite
legal jobs, the white domination is even greater. Whites represent almost
98% of partners in the 100 top law firms.3%

As the dominant racial group, whites can view ourselves as having no
particular racial identity. An African-American friend recently described
his impression that newspaper stories describing lawyers usually identified
the race of lawyers of color but mentioned no race for white lawyers. As a
member of the dominant group in the legal profession, the white lawyer is
the norm.3® With regard at least to our race, we start by looking around the
room and feeling like we belong, as is so often the experience of white
students, particularly the men, in my seminar who do not see race as a
useful way to discuss their experience. We feel comfortable with authority.
Accordingly, I do not worry that my students will challenge my authority
when [ invite them to call me by my first name,¢

Another aspect of viewing ourselves as having no particular racial
identity is seeing issues of race as that of people of color and not of white
people.#! I represent this phenomenon in my picture through my white
students who do not see themselves as having a white identity and who
object to exploring issues of race. Clayton P. Alderfer has observed that
“[w]hite people do not easily discuss race relations. For most whites, the
range of feelings goes from uncomfortable to severely uncomfortable.”2
He finds that whites’ “most common behavioral pattern is avoiding the
issue, if at all possible. When that response is not feasible, the next line of
defense is to deny the presence of racial dynamics,”#3

The experience of law students and lawyers of color is quite different.
As a minority group in the legal profession, they have “no choice except to
learn about white culture if they are to survive.™* When people of color

at http://www.abanet org/minorities/link=2000census.html (last visited Feb. 21, 2005).

35 Id

36. Am. Bar Ass'n, Statistics of ID. Degrees Awarded from 1984-2002, ar
http://www.abanet.org/legaled/statistics/jd.html (last visited Feb, 21, 2005).

37. US Census Bureau, LISA: People Quickfacts, at
http://quickfacts.census.gov/qfd/states/00000.him! (last visited Feb. 22, 2005).

38 Harvey Berkman. Past Struggles Echo as Climton Makes a Pitch for Pro Bono Work,
Nat'l L.J., Aug. 2, 1999, at A8. David B. Wilkins and G. Mitu Gulati have provided a
comprehensive analysis of this phenomenon with regard to black lawyers. See David B,
Wilkins & G. Mitu Gulati, Why Are There So Few Black Lawvers in Corporate Law Firms?
An Institutional Analysis. 84 Cal. L. Rev. 493, 496 (1996) (noting that “[a]lthough the
number of black students graduating from law schools has increased significantly in recent
decades, blacks still make up a very small minority of the lawyers working in large corporate
firms (emphasis omitted)).

39. See. e.g, Wildman, supra note 4, at 14-20; Flagg, supra note 4, at 2013; Mclntosh,
supra note 4, at 33-34,

40. I have to admit. though. that I believe I am alone even among my white male
colleagues in inviting students to call me by my first name although a number of faculty call
students by their first name.

41. See, e.g, Harrison & Montoya, supra note 3, at 410, sce afso infra Part HLA.

42. Alderfer, supra note 2, at 217.

43. Id

44, Alderfer. supra note 11. at 144.
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look around the room, they know they are not the dominant culture and do
not necessarily assume the same fit and the same authority. Enhancing this
effect is the congruence of white dominance in the legal profession with
white dominance in a society where whites have a greater share of wealth
and power.#3> When white lawyers, judges, and court personnel assume my
students of color are tenants and not legal representatives, or assume a
summer associate of color is a member of the support staff, they are
applying generalizations about race relations congruent with the relative
distribution of racial power found in society in general.*¢ The incongruence
of the authority position of being a lawyer, or of having a position of
authority within the legal profession, complicates the organizational tasks
of lawyers of color.

While race makes a significant difference in our experiences as lawyers,
intergroup theory reminds us that it is not determinative.d? These
experiences, like those relevant to organizational groups and other identity
groups to which we belong, provide us with data. How we manage that
data—whether we acknowledge it consciously and how we respond to it—
is a matter of choice on both an individual and group level.#3 One way |
choose to manage my white identity is to acknowledge and discuss issues of
race with my students and colleagues and, indeed, to write this Essay as a
way of communicating with a broader group of legal academics, lawyers,
and law students. Although this Essay represents a preliminary account of
the white experience in the legal profession, this part offers at least two
conclusions: ~ White racial identity exists and whites tend to avoid
acknowledging their identity.

III. THE SYMBIOSIS OF WHITENESS AND PROFESSIONALISM UNDERMINES
WHITE LAWYERS’ WORK

Despite the persistence of racial identity group influences, white lawyers
tend to deny the influence of their racial identity group on their work as
lawyers.  When professionalism’s ideological commitment to color
blindness reinforces this tendency, the resulting symbiosis undermines the
capacity of white lawyers to represent clients to the best of their ability.

45. See. e.g, Andrew Hacker, Two Nations: Black and White, Separate, Hostile, and
Unequal (1993); CNN.com, Wealth Gap Seen As Top Civil Rights Issue: Blacks Lag in
Stock Market Investments, Home Ownership, at
http:www.cnn.com/2005/UUS/01/1 7/wealth.gap.ap/index.htm] (Jan, 17. 2005) (noting that
“black families as a whole had only 10 cents in wealth for every dollar white families had™).

46. For a more detailed description of experiences of lawyers of color, see Peggy C.
Davis, Law as Microaggression, 98 Yale L.L 1559 (1989), and for academics of color, see
Cheryl 1. Harris, Law Professors of Color and the Academy. Of Poeis and Kings, 68 Chi.-
Kent L. Rev. 331 (1992).

47 See Alderfer. supra note 2, at 202-03.

48. See id.
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A. The Symbiosis of Whiteness and Professionalism

A dominant value common to the organizational identity of lawyers is
professionalism’s commitment to the color blindness of lawyers’ conduct.4?
In Sandy Levinson’s famous formulation, professional socialization
“bleaches out” racial differences among lawyers, as well as other individual
characteristics.3® Under this view, all lawyers should be—and in most
instances are—fungible. Not only should race play no role in how a lawyer
approaches her work, but with few exceptions it will play no role. White
lawyers who follow the dominant approach will actually believe that this is
an accurate account and that they themselves are neutral as to race.
Accordingly, they will reject the notion that they should examine the
influence of their white identity on their lawyering.

Of course, in doing so, they are reinforcing their general tendency as
white people to avoid issues of race. While a small minority of whites
embrace their white racial identity, with both its positive and negative
aspects,’! most whites tend to see themselves as the neutral norm, rather
than as a particular racial identity.32 Race is for people of color.

Some whites with this perspective will view law practice, like society, as
essentially color-blind.>3 In this world, racial influence is rare, generally
extending only to those few whites who are openly racist. Accordingly,
when people of color raise issues of race, they “play the race card”* and
create phony issues to promote their own interests.

Other whites with a similar understanding of racial dynamics may reach
an opposite conclusion. They believe that white racism is a significant
societal problem. White people, lacking a proper claim to racial identity

49. An interesting illustration of this phenomenon is found in a study of the lawyers in
the Civil Division of the Legal Aid Society. Roland Acevedo et al. Race and
Representation. A Study of Legal Aid Attorneys and Their Perceptions of the Significance of
Race, 18 Buff. Pub. Int. L.J. 1 (2000). Although white lawyers and lawyers of color differed
markedly as to whether race was a factor in representation and whether “clients take the race
of their attorney into account,” a majority of lawyers of all races agreed that they personally
did not “take the race of their client into consideration.” /d. at 33-45, 53. Accordingly, with
regard to how they understood their own thought processes, lawyers of all races shared a
commitment to color blindness derived from membership in the lawyer organizational group
that apparently trumped differences based on membership in different racial identity groups.

50. Levinson, supra note 1, at 1578-79, see Stephen L. Pepper, The Lawyer's Amoral
Ethical Role: A Defense, A Problem, and Some Possibilities, 11 Am. B. Found. Res. J. 613,
616-18 (1986); Wilkins. supra note 3, 1503-06. 1514-50,

51. Alderfer, supra note 2. at 220-21.

52, Id at 217-21; see supra note 39.

33. See Alderfer, supra note 2, at 217,

54. A famous example of this approach is found in the critique of Johnnie Cochran
“playing the race card” in the O.J. Simpson trial. See Jeffrey Rosen. The Bloods and the
Crits: O.J. Simpson, Critical Race Theory, the Law. and the Tritonph of Color in America,
New Republic. Dec. 9. 1996, at 27. 41-42.  For respenses to this critique. see Frank I.
Michelman, Foreword: “Racialism” and Reason, 95 Mich, L. Rev, 723, 735 (1997);
Margaret M. Russell, Representing Race: Bevond “Sellouts” and “Race Cards”: Black
Attorneys and the Straightiacket of Legal Practice, 95 Mich. L. Rev. 766, 788-94 (1997);
Wilkins, supra note 3. at 1514-50: David B. Wilkins. Straightjacketing Professionalism: 4
Comnient on Russell. 95 Mich. L. Rev. 795 (1997),
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and colluding in white racial dominance, have little to offer on racial issues.
Under this view, people of color have—and whites lack—the ability to
understand, or to engage in productive discussions regarding, race. White
people should defer to people of color who are experts on race.33

Professionalism’s “bleaching out™ approach and these tendencies of
white people mutually reinforce certain conduct. They discourage white
lawyers from acknowledging that their race is an influence and from
exploring the extent to which their white identity plays a role in their work
settings. They further discourage white lawyers from engaging in dialogue
regarding issues of race with each other, as well as with people of color. In
a diverse legal system, where white lawyers work with colleagues,
adversaries, judges, clients, and witnesses of color, the potential negative
impact of these practices on a lawyer’s work is quite significant.

B. How the Symbiosis Undermines Lawver's Work: An Hlustration

White law professor Clark Cunningham has provided an extraordinarily
thoughtful and nuanced analysis of the representation he and two white
students provided an African-American man facing a misdemeanor charge
of disturbing the peace arising from a traffic stop.”® The police officer had
described the African-American client as having told the police he had been
stopped “‘because he was black’™ and the Judge “described [the] client as
‘hollering racism.’”*7 Nonetheless, even though Cunningham suspected that
“what happened . . . was a ‘racial incident,’ . .. as a lawyer [he] did not talk
about ‘the case’ that way, and therefore [he] ceased to think in terms of

55. See, e.g. Alderfer, supra note 2, at 219-20 (describing white “true-believer
antiracism™); Treason to Whiteness Is Loyalty to Humanity: An Interview with Noel Ignatiev
of Race Traitor Magazine, in Critical White Studies. supra note 4. at 607. 609 (asserting that
“[b]lackness means total, implacable, and relentless opposition to that system. To the extent
so-called whites oppose the race line, repudiate their own race privileges, and jeopardize
their own standing in the white race, they can be said to have washed away their whiteness
and taken in some blackness™): Peter Halewood, Hhire Men Can Jump: But Must Try a
Littie Harder, in Critical White Studies, supra note 4, at 627, 628 (asserting that the notion
that white scholars can proceed with “a feminist or anti-racist” analysis is “fundamentally
flawed”™ and that white scholars should instead study “[a] particular form of
subordination . . . from those who actually live that perspective rather than attempting to
master it in the abstract™): Harrison & Montoya, supra note 3, at 410 {observing that “[alt
first. . . . I thought no one was interested in hearing what [ termed my *white or Anglo angst,’
but. among other things.] . . . by only seeing myself as white and privileged and Margaret as
an oppressed person of color, | essentialized her and forced her to do most of the wark™).
Whites are not alone in taking this position. See, e.g., Paul E. Lee & Mary M. Lee,
Reflections from the Boitom of the Well: Racial Bias in the Provision of Legal Services to
the Poor, Clearinghouse Rev., Special Issue 1993, at 311, 312-14.

56. Clark D. Cunningham, The Lawyer as Translaior, Representation as Text: Towards
an Ethnography of Legal Discourse. 77 Cornell L. Rev. 1298 (1992). This article has been
the subject of extensive commentary. See, e.g., Anthony V. Alfieri, Stances, 77 Comell L.
Rev. 1233 (1992). Harrison & Montoya, supra note 3, at 420-21; Michelle S. Jacobs, People
Jrom the Footnotes: The Missing Element in Client-Centered Counseling, 27 Golden Gate
U. L. Rev. 345 (1997): Silver, supra note 3.

57. Cunningham, supre note 56, at 1370,
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racial issues. ... Accordingly, Cunningham and the students did not
discuss with their client, or argue to the court, that the treatment of their
client had a racial dimension.?® After the prosecution dismissed the case,
the client angrily assailed Cunningham and the students for patronizing him
and treating him the same way that other white authority figures did.60

Cunningham attributes the failure to address the racial aspects of the case
to two factors. First, the client never raised the claim with his white
lawyers. Cunningham suggests that his African-American client might not
have believed he could share with his white lawyers the view he expressed
after the completion of the case—that the white lawyers would have been
just as skeptical as other white authority figures were.!  Second,
Cunningham and his students did not reach the racial issue because as
lawyers they turned first to readily available “race neutral” defenses.52

What Cunningham does not explore is the possibility that race influenced
his own conduct and that of his students. Perhaps as whites and lawyers,
they began assuming the norm that race is not a factor. Therefore, they
would not on their own initiative raise the possibility that race played a role
either in the matter or in their relationship with their client. Indeed, their
expectation that the African-American client would raise issues of race if
they existed suggests that the white lawyers might have applied the
assumption that race is an issue for people of color and not for whites.

The lawyers’ white identity could also have attributed to their failure to
follow up on specific evidence indicating that they should explore how
racial identities influenced the case. Here, the police report revealed that
the African-American client had suggested that his race was a factor in his
stop. When the white judge described the charge against the African-
American defendant as an “attitude”®? charge, he may very well have been
signaling that the charge resulted from the defendant’s inappropriate and
racially based response to the police officers. Even though Cunningham as
a progressive white person had an “impression” that the incident was racial,
he may not have pursued this intuition®* because the embeddedness of the
authority relationship with his client was consistent with that of the white
police officer and judge. After the case ended, the African-American client
certainly noted that this was his perception—that the white lawyers had
treated him in the same paternalistic way as the other white authority
figures.

Last, Cunningham’s explanation that the white lawyers naturally turned
to a race-neutral strategy represents a symbiosis of whiteness and of
professional values. The professional ideal that lawyers and law should be

58. Id at 1370-71: see also id. at 1325-26. 1368.

59. Interestingly, even though they did not discuss with their clients whether the incident
was a racial one, they did ask whether the officers were white. /d at 1323,

60. Id at 1329-30.

61. Id at 1378.

62. Id at 1371, 1377.

63. Id

64. See supra note 58 and accompanying text.
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neutral provides support for preferring a race-neutral strategy if readily
available, as in this case. It also supports the tendency of whites to avoid
confronting racial issues. In this way, whiteness and professional values are
mutually reinforcing.

This example is but one illustration of how the symbiosis of whiteness
and professionalism undermines white lawyers’ ability to provide their
clients with optimal representation. Of course, as intergroup theory
suggests, quality lawyering requires attention to race on the part of all
lawyers, not just white tawyers, and in all situations, not just cross-racial
ones. The dominant professional paradigm of “bleaching out” race (and
other differences) is wrong both as a matter of description and as a matter of
maximizing the effectiveness of a lawyer’s work.

IV. RETHINKING THE CONSTRUCTION OF PROFESSIONAL IDENTITY AND
RULE OF LAW

Two central goals lawyers share through their organizational group
identity as members of the legal profession are commitment as an
individual or firm to excellence in representing clients, and commitment as
a community to maintaining a legal system that adheres to the rule of law.
In order for lawyers to improve their ability individually and communally to
attain these goals, the legal profession should discard the bleaching out
assumption in favor of an integration-and-learning perspective that
acknowledges the influence of identity group affiliations on lawyers’
work .63

A. The Integration-and-Learning Approach Works Better Than a Color-
Blind Model

In two recent studies, leading organizational scholars Robin Ely and
David Thomas have demonstrated that the “integration-and-learning”
paradigm is more effective in achieving organizational goals than the
“discrimination-and-fairness” model currently dominant in the legal
profession.% In the integration-and-learning approach, members of a work

65. David Wilkins has eloquently argued that a lawyer can possibly reconcile race
consciousness with prevailing professional norms. Wilkins, supra note 3, at 1567-94. Even
if it were possible for most lawyers to “[lJearn[] to [1]ive in the [c)ontradictions,” id at 1569,
as Wilkins urges, (and | am skeptical that i1 is}, this Essay deals with a slightly different
question—not whether consciousness of racial identity is permissible under professional
norms but whether it is preferable in order to achieve professional goals. Wilkins seeks to
delineate the moral obligations of black lawyers and 10 preserve a commitment to social
Jjustice amidst “market-based diversity arguments.” David B. Wilkins, From “Separate Is
Inherently Unequal™ to “"Diversitv Is Good for Business™: The Rise of Markei-Based
Diversity Arguments and the Fate of the Black Corporate Bar. 117 Harv. L. Rev. 1548
{2004); see also David B. Wilkins, Do Clients Have Ethical Obligations to Lawyvers? Some
Lessons from the Diversity Wars, 11 Geo. J. Legal Ethics 855 (1998) [hereinafter David B.
Wilkins, Do Clients Have Ethical Obligations?]; Wilkins, sipra note 3.

66. Robin I Ely & David A. Thomas, Cultural Diversitv at Work: The Effects of
Diversity Perspectives on Work Group Processes and Ouicomes. 46 Admin. Sci. Q. 229,
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force “are receptive to the notion that racial differences may underlie team
members’ expectations, norms, and assumptions about work and that these
differences are worth exploring as a source of insights into how the group
might improve its effectiveness.”” Co-workers “openly acknowledge and
negotiate their differences in service of their goals.™®8

In contrast, in the discrimination-and-fairness approach, such as the
“bleaching out™ paradigm dominant in the legal profession,®® “cultural
diversity is a mechanism for eliminating racial injustice, and . . . is of no use
in furthering the group’s work.”™ Under this paradigm, “group members
aspire to be color blind” and confine “discourse about race... to the
possibility of racial biases in the group.”7!

Ely and Thomas found significant advantages for the integration-and-
learning approach.” In one study, they examined organizations employing
competing models. The integration-and-learning workplace benefited from
“cross-cultural exposure and learning and . . . work processes designed to
facilitate constructive intergroup conflict and exploration of diverse views”;
while the discrimination-and-fairness workplace displayed “low morale of
employees, lack of cross-cultural learning. and the inability of employees of
color to bring all relevant skills and insights to bear on work.””® In the
integration-and-learning model, “all employees fe[lt] fully respected and

260-65 (2001) [hereinafter, Ely & Thomas, Cultural Diversin], Robin J. Ely & David A.
Thomas, Team Learning and the Racial Diversity-Performance Link 23-35 (2004)
[hereinafter Ely & Thomas, Team Learning] (Harvard Business School Working Paper No.
05-026) (on file with author). David Wilkins has noted the importance of their work to
lawyering. See, e.g., David B. Wilkins. De Clients Have Ethical Obligations?. supra note
65. at 861-67: Wilkins. supra note 3, at 1592.

67. Ely & Thomas, Team Learning, supra note 66, at 9. Applying intergroup theory, the
integration-and-learning perspective recognizes the continuing influence of identity group
membership and “assume[es] that cultural differences. such as those stemming from race, are
useful to the group because they give rise to different life experiences. knowledge. and
insights.” /d.

68 Id

69 See Sanford Levinson, Diversity, 2 U. Pa. J. Const. L. 573, 584 (1999) (observing
that ~*bleaching out™ is the Ely and Thomas “discrimination-and-fairness™ paradigm).

70. Ely & Thomas, Team Learning. supra note 66, at 11.

71. Id at 12. Ely and Thomas also explore a third perspective—"access-and-
legitimacy.”™ Jd. at 11. Like the discrimination-and-fairness approach, the access-and-
legitimacy mode! “assum[es] that cultural differences have limited value or are irrelevant to
the group’s work.” /d. This model premotes “cultural diversity . . insofar as it enables the
organization to match market segments to parts of its workforce as a way to gain access and
appear legitimate to those market segments.” /d. Organizations following this model “do not
incorporate the cultural competencies of their members into their core functions but, instead,
define circumscribed roles for racial minorities that limit their contributions to market-
interfacing functions.” /@ This Essay will not examine this model in detail because it does
not reflect the dominant approach of legal professionalism and because Ely and Thomas
found it less effective than the integration-and-learning model. See Ely & Thomas. Cultural
Diversity, supra note 66, at 261 tbl.3; Ely & Thomas, Team Leaming. supra note 66, at 8-9.
Nonetheless, it may very well be that some law firms apply this model in selecting lawyers
of color to appeal to clients, adversaries, or juries of color, or that the selection procedures
for judges might apply the model 1o selecting judges for communities of color.

72 See Ely & Thomas. Cultural Diversity. supra note 66, at 261.

73. Id at 261 tbl.3.
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vatued for their competence and contributions”; this is in contrast to the
discrimination-and-fairness workplace, where “[eJmployees of color fe[lt)
disrespected and devalued.”” Similarly, “racial identity at work” in the
integration-and-learning model was *a source of value for people of color, a
resource for learning and teaching, [and] a source of privilege for whites to
acknowledge,” while in the discrimination-and-fairness model, racial
identity was a “[s]ource of powerlessness for people of color [and a] source
of apprehension for whites.”??

Although race-related conflicts occurred in both organizations, under the
integration-and-learning model, members of different identity groups
perceived themselves as having “equal power and status™ and “open[ly]
discuss[ed] differences and conflict.” In contrast, under the
discrimination-and-fairness model, Ely and Thomas found “[i]ntractable
race-related conflict stemming from entrenched ... status and power
imbalances; [with] no open discussion of conflict or differences.”??

In another landmark study, Ely and Thomas compared the performance
of more than “275 retail branches of a bank.”’® They found that the
integration-and-learning  branches “significantly outperformed” the
discrimination-and-fairness branches in key work performance criteria—"in
new sales revenue and in total performance.”” Moreover, “racial diversity
was negatively associated with all three performance measures in branches”
with a color-blind approach, and “positively associated with them in
branches with a positive racial learning environment.”80

B. Applving the Integration-and-Learning Model to Legal Practice

The answer for the legal profession is to replace the “bleaching out”
model, a discrimination-and-fairness approach, with an integration-and-
learning strategy. As a preliminary step in this direction, this Essay will
offer a framework for applying the teaching of Ely and Thomas to client
representation and rule of law.

1. Integration-and-Learning in Client Representation

The integration-and-learning approach requires reflection and discussion
in all aspects of client representation. As lawyers increase their
“*competence [in] dealing with racial matters,””8! they should consider how
their identity group, as well as the identity groups of others with whom they
are working, influences their relationships with colleagues, clients,

™. Id

75. Id

76. Id

77. Id

78. Ely & Thomas, Team Learning, supra note 66, at 25,
79. Id at 23.

80. fd at2s.

81. Alderfer. supranote 2, at 218,
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adversaries, and court personnel. Lawyers should then, with their
colleagues and clients, make explicit that issues of race are open for
discussion and “‘speak openly, frankly, and professionally about
relations.””82 With this framework, lawyers will learn much more from their
colleagues and clients, who in turn will learn much more from them.83 As
Ely and Thomas demonstrate, this framework will result in lawyers
treating—and being perceived as treating—each other and their clients with
more respect, moving beyond erroneous assumptions to more accurate
analysis and more effective strategies, and working more successfully as a
team with colleagues.?

Ely and Thomas remind us that these strategies do not avoid conflict.
Rather, they offer a more effective way to manage conflicts that are likely
to occur or to exist even without open acknowledgement. As Ely and
Thomas advise managers, lawyers should seek to maintain the trust
necessary to implementing the integration-and-learning approach “by
demonstrat[ing] commitment to the process and ... by setting a tone of
honest discourse, by acknowledging tensions, and by resolving them
sensitively and swiftly.”85

If the white lawyers had applied this approach in the case study described
above, they would have acted quite differently. First, they would have
asked themselves whether their white identity influenced how they
perceived and were perceived by their African-American client, the white
police officer, and the white judge. Second, from the beginning of the
relationship and continuing throughout, they would have invited their client
to engage with them openly on issues of race. Had they done so, they might
have recognized the racial issues in the case themselves, have learned of
those implications from their client, and have examined those issues in
cooperation with their client. They most likely would not have missed the
racial tension with their client, which existed throughout the representation
but was only revealed by the client after the case was over.

While resembling some of the approaches in the literature on “cross-
cultural lawyering, 86 this approach has a different emphasis. Like cross-
cultural lawyering, it rejects color-blindness and encourages self-
reflection.87 Like the better work on cross-cultural lawyering, it rejects the
notions that cross-cultural lawyering is exclusively an issue for white

82 Id

83. For an example of such learning. see Harrison & Montoya, supra note 3, at 410. See
alfso Wilkins, supra note 3, at 1592 (asserting that “[t]o the extent that black lawyers help to
open up a dialogue about the role of race and other forms of contingent identity on
professional practice, they will have performed an important service for their own
workplaces and for the profession as a whole™),

84. Cf David A. Thomas & Robin J. Ely, Making Differences Matter: A New Paradigm
Jor Managing Diversitv, Harv. Bus. Rev.. Sept.-Oct. 1996, at 79, 89.

85. Id at90.

86. See, e.g., Koh Peters, supra note 3; Bryant, supra note 3: Silver, supra note 3;
Tremblay. supra note 3.

87. See, e.g.. Bryant. supra note 3. at 37, 56: Tremblay. supra note 3, at 383.
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lawyers or in cross-cultural situations.8% Nonetheless, as a matter of
emphasis, this rejection is much clearer under an integration-and-learning
approach that views all lawyers and all clients as members of both
organizational and identity groups at all times.39

In one respect, though, the integration-and-learning approach is
irreconcilable with cross-cultural lawyering. Where cross-cultural
lawyering seeks a “non-judgmental approach towards yourself and
client,” the integration-and-learning approach rejects this goal as a form
of unrealistic and counterproductive cotor blindness or culture-blindness. It
instead requires informed judgments, together with “open[],frank[], and
professional[]” exchanges regarding those judgments®'  These very
different goals also result in a different emphasis with regard to learning.
While both approaches value learning of all types, cross-cultural strategies
place a greater relative emphasis on learning about different cultural styles,
while the integration-and-learning model places a greater relative emphasis
on learning between and among lawyers and clients themselves during their
relationships.%2

2. Rethinking Rule of Law

Intergroup theory also requires rethinking the connection between
“bleaching out” and rule of law. As discussed above, the term “bleaching
out,” a term with obvious racial resonance, describes professionalism’s
commitment that all lawyers are fungible™ and therefore free of influence
from aspects of the self external to organizational group identity, including
race as well as gender, religion, and other identity group characteristics.%3
The organizational group value of professionalism requires that race and
other aspects of the self “become irrelevant to defining one’s capacities as a
lawyer.”%

This conception, in turn, derives from the mutually reinforcing
perspectives of role morality and rule of law. Professional role morality
presumes that “the professional’s conduct is governed by the morality

88 See, e g.. Koh Peters, supra note 3, at 251; Bryant, supra note 3, at 52-53, 57.

89. See supra Part l.

90. Bryant, supra note 3, at 49. To be fair, Koh Peters and Brvant argue for
“nonjudgmentalism™ as a way to reduce defensiveness as a lawyer becomes aware of her
own biases and not as grounds for ignoring bias altogether. Koh Peters, supra note 3. at 251-
53: Bryanl, supra note 3, at 59. Nonetheless. as a strategy. it does counsel an “accepting”
approach to recognizing biases and does not clearly demand judgments regarding those
biases once they are acknowledged. Koh Peters, supra note 3, at 251-53; Bryant, supra note
3, a1 59.

91. Koh Peters. supra note 3, at 251: Alderfer, supra note 2. at 218.

92. Compare Bryant. supra note 3. at 40-48. and Tremblay. supra note 3, at 380-81.
with supra text accompanying notes 69-85.

93. Levinson, supra note 1, at 1578-79; Pearce, supra note 12, at 1628-29; Wilkins,
supra note 3, at 1506-07.

94. Levinson. supra note 1, at 1578-79.

95 Id

96. fd a1 1579.
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dictated by the profession and not from outside the profession.™%7

The dominant conception of rule of law makes the command of role
morality even stronger for lawyers than for other professionals. Under this
view, “[r]ule of law implies that the quality of lawyering and of justice an
individual receives does not depend on the group identity of the lawyer or
judge.”®® This conception “posits that the clash of opposing views before a
neutral fact finder is the best way to ascertain truth and justice.”® For the
system to work properly, “all parties [must] receive equal representation”
and for that to happen, lawyers must “function as extreme partisans who
should not bring their own [identity] to bear on their representation.”!00

The theory of organizational behavior implicit in the “bleaching out”
paradigm runs directly counter to intergroup theory. The professional
socialization of organizational group affiliation within the legal profession
denies the very existence of identity groups. But, as intergroup theory
reminds us, demanding the exclusion of identity group influence from the
classroom, courtrecom, and law firm will not make it s0.10' Individuals
within organizations have both organizational group and identity group
affiliations. No matter the organizational values, identity group influences
persist.

Moreover, as an empirical matter, Ely and Thomas’s findings
demonstrate that “bleaching out” paradigms are less effective in promoting
organizational goals than a perspective that acknowledges the persistence of
identity group influences. They found, for example, that a color-blind
approach tends to perpetuate imbalances and injustices between identity
groups that exist within society as a whole and fails to encourage people to
achieve the highest functioning in pursuing common goals.!92 In contrast,
the integration-and-learning approach results both in a more equal
distribution of “power and status” and a more effective strategy for
achieving organizational goals.

The potential implications for the legal profession are profound. If our
organizational goal is equal justice under law, an integration-and-learning
approach will more likely have greater success than the dominant
“bleaching out” paradigm. As Martha Minow has observed, in a world
where differences maiter, “a commitment to equality—to treating like[]
[cases alike under the rule of law,}—will be caught in a contradiction,”103

97. Pearce & Uelmen. supra note 3. at 143; see alse Wilkins, supra note 3. at 1503,
This is true not only of lawyers but also of professionals generally. See, e.g.. Alderfer, supra
note 2, at 210-13.

98. Pearce, supra note 12, at 1629.

99. Pearce & Uelmen, supra note 3, at 143,

100. fd

101. See, e.g.. Robert T. Carter & Ellen Geswmer. Applying Racial Identity Theory to the
Legal System: The Case of Family Law. in Racial Identity Theory: Applications to
Individual, Group, and Organizational Interventions 219 (C. Thompson & R. Carter eds.,
1997).

102. Ely & Thomas, Cultural Diversity, supra note 66, at 261; see afso Carter & Gesmer.
supra note 101, at 219-30.

103. Martha Minow. Making All the Difference: Intrusion. Exclusion, and American



2098 FORDHAM LAW REVIEW [Vol. 73

She, like Ely and Thomas, argues that “you cannot avoid trouble through
ignoring difference; you cannot find a solution in neutrality.”!% The task
for the legal profession is to promote equal justice in the best way in light of
the persistence of group identities.

This effort has yet to be made on any significant scale. Existing efforts
to promote equality, such as judicial commissions on the status of racial
minorities, continue to work within the limited confines of the “bleaching
out™ paradigm. The task for the future is for the legal profession to replace
“bleaching out” with the goal of creating an integration-and-learning
community for lawyers, so that we can join to explore the potential for rule
of law in light of how we are all different from one another, and yet how we
are all the same in sharing the goal of equal justice under law.

CONCLUSION

As intergroup theory teaches us, race provides data essential to
understanding and managing organizational goals. To be a responsible and
constructive member of legal organizations, a white lawyer must therefore
acknowledge that whiteness is a racial identity and not a background norm.
This acknowledgement, in turn, has two major implications. First, in
assessing the legal workplace and legal system, a white lawyer (like all
lawyers) must assess the role race plays and engage in learning with people
of all races to determine how best to further organizational goals in light of
racial differences. Second, the persistent influence of identity group
membership in legal organizations requires, on both practical and
theoretical grounds, discarding the dominant “bleaching out™ approach to
professionalism and rule of law in favor of an integration-and-learning
approach to representing clients and creating a community that recognizes
racial identity as a strength and not a failing.

Law 374 (1990).
104 id at 374-75.
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Abstract

Through a narrative analysis of movies confronting issues of race and
racism in the post-civil rights era, we suggest that the movie To Kill a
Mockingbird ushered in a new genre for movies about race which
presented an image of a white male hero, or perhaps savior, for the black
community. We suggest that this genre outlasted the era of the Civil Rights
Movement and continues to impact popular cultural discourses about race
in post-civil rights America. Post-civil rights films share the central elements
of the anti-racist white male hero genre, but they also provide a plot twist
that simultaneously highlights the racial innocence of the central characters
and reinforces the ideology of liberal individualism., Reading these films
within their broader historical context, we show how the innocence of these
characters reflects not only the recent neo-conservative emphasis on “color
blindness,” but presents a cinematic analogue to the anti-affirmative action
narrative of the innocent white victim.

Keywords
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The film, To Kifl a Mockingbird, based on Harper Lee's eponymous book, was
produced in the early 1960s, in the midst of the civil rights movement. Its narrative
focuses on the valiant efforts of a small town lawyer, Atticus Finch, who defends Tom
Robinson, a black man wrongfully accused of rape, against the racism of the Jim
Crow South. In doing so, it creates a representation of an honorable, upper-middle
class, white man who becomes a hero to the black community. The movie industry
paid great tribute to this white male hero. Gregory Peck, who played the role of
Atticus Finch, won an Academy Award, a New York Film Critics Circle Award, and a
Golden Globe for Best Actor for his portrayal of the white lawyerfhero and Mary
Badham who played Scout was nominated for an Academy Award for Best
Supporting Actress. The film’s immense success — it won even more acclaim and
awards than the Pulitzer prize-winning book — suggests that its portrayal of the white
hero who fights against racial injustice was an appealing and popular one to many
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white Americans at this historical moment.' Furthermore, the film’s appeal has stood
the test of time as the American Film Institute featured it one of the top 25 films of all
time in 2007. What is the appeal of such a story?

In her analysis of Hollywood films in the 1980s and 1990s, media scholar Kelly
Madison (1999) argues that the Civil Rights Movement created a crisis of identity for
whites in the United States in that it largely redefined the image of the black self for
white America. Blacks asserted themselves as a positive and powerful force against
externally imposed oppression and publicly voiced the fact that that oppression was
rooted in white supremacy. This, Madison suggests, led to a need among white
Americans to redefine themselves in order to maintain the notion of whiteness as
good, civilized, and just. In her view, the emergence of “anti-racist, white hero films”
in the late 1980s and 1990s reaffirmed the fiction of a good white self by creating a
new collective memory in which whites become the heroes of the Civil Rights
Movement, the leaders in the historic fight for racial justice.

We concur with Madison’s argument about the “legitimation crisis” the Civil
Rights Movement posed for white America; however, we challenge her assertion that
the anti-racist, white hero film genre emerged in the post-civil rights era. As the plot
of To Kill a Mockingbird suggests, this project began at least as early as the 1960s.
Further, as other scholars have pointed out, Hollywood has long produced the fiction
of the white savior as the noble and kind, beneficent, all powerful, and usually male.
For example, Hernan Vera and Andrew Gordon argue that even early movies like
Gone with the Wind (1936) and The Littlest Rebel (1935), though steeped in
“nostalgia for the antebellum South,” present images of the courageous, just and kind
white self —a white self that at once recognized and participated in structures of racial
hierarchy (Vera and Gordon 2003: 23).

Consequently, we argue that To Kill A Mockingbird not only offered a racially
divided nation a representation of anti-racist white male heroism, but it also set up a
new genre, one that outlasted the Civil Rights Movement and continues to emerge in
popular films in post-civil rights America. As our analysis will demonstrate, these
post-civil rights films share the central elements of the anti-racist white male hero
genre, but they also provide a plot twist that simultaneously highlights the racial
innocence of the central characters and reinforces the ideology of liberal
individualism." Reading these films within their broader historical context, we show
how this genre is complicated over time by shifts in underlying discourses about
racial inequality in the United States between 1950 and 2000. As we will argue, the
innocence of these characters reflects not only the recent neo-conservative
emphasis on “color blindness,” but presents a cinematic analogue to the anti-
affirmative action narrative of the innocent white victim.

Narratives, Sources and Method

Susan Chase (1995) notes that individuals draw on “cultural resources,” as they
construct their own narratives and that, “[c]ontrary to common sense, which assumes
that our lives determine our stories, narrative scholars argue that our stories shape
our lives and that narration makes self understanding possible” (Chase ibidem: 7).
Serving as a powerful cultural resource, popular films offer a particular type of
narration to a mass audience. As such movies serve as a powerful “mode of
discourse” that at once tell us about our lives and those of others, but also shape the
stories we might tell (Manley 1994: 134). In this way, films present us with stories
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about who we are, provide information about what important social issues and
historical events might be, and help us make sense of the world that we live in.

Furthermore, because of the popularity of movies as a source of entertainment
and cultural expression, the reach of this discourse goes further than many other
discursive forms (Feagin 2003; Entman and Rojecki 2001; Hooks; Wilson and
Gutierrez 1985). As Joe Feagin (2003: vii) observes, “For the majority of Americans,
Hollywood’s movies are a constant source of images, ideas, and ‘data’ about the
social world. Indeed, the average citizen spends about 13 hours a year at movie
theaters, and half of all adults go to the movies at least once a month.... Almost ali
U.S. families now have a VCR, and watching movies is the top leisure-time activity.”

The expansive reach of the narrative frames in movies make them a particularly
important site for examining popular culture constructions of social issues such as
race relations in American society. Because the United States is racially segregated
nation, most Americans live in neighborhoods that are racially isolated (Massey and
Denton 1993). The resuit of this spatial segregation is that most people spend the
majority of their time socially interacting with people of their own race and little time
with others of different racial or ethnic groups. This is particularly true for white
Americans who, as a result of white flight and wealth accumulation, live and socialize
within neighborhoods that are predominantly white (Massey and Denton 1993; Oliver
and Shapiro 1997). As a result, popular films about race and racism offer many white
Americans narratives for experiences they may not have had. In fact, as some
scholars have noted, in the absence of lived experience, films may seem more
“authentic” and “true.” Historian George Lipsitz, for example, notes Mississippi
Burning and other such films “probably frame memory [of the 1960s] for the greatest
number of people” (1998: 219).

Given the power of popular films to construct such “authentic” narratives, we
asked what movies produced in the post-Civil Rights era could tell us about race and
racism, during an historical time period that many sociologists described as one in
which racial prejudice has declined (See, for example, Bobo, Kluegel and Smith
1997, and Schuman, et. al. 1997). As part of a larger research project, we searched
all movies made between 1980 and 2000 that explored issues of race and racism.
Specifically, we searched and analyzed plot summaries of movies and selected those
movies in which a main aspect of the plot engaged issues of race, racism or racial
reconciliation. Plot summaries were obtained from Internet Movie Database,
(www.imdb.com). Through this search, we located 174 movies. Next we examined
the earnings of these movies, and kept only those movies that made at least 3 million
dollars. Our rationale here was to include a wide range of films including those that
were top grossing ($25 million) as well as those that had a substantial viewing
audience, but were not block buster hits. This left us with 64 movies in our sample
(see Appendix A for an excerpt of this list).

We watched the movies in our sample and conducted a narrative and frame
analysis of each movie. The coding categories we employed in our discourse
analyses derived from our theoretical questions about popular movie constructions of
white male protagonists and innocence (Johnston 2002). In the end we produced an
analysis of each movie which included a detailed plot summary (including relevant
quotations from the movie's dialogue) and an analysis of analytical categories
including:  constructions of innocence and appeals to innocence in the movie;
constructions of race and character development along lines of race; transformation
or conversion narratives by characters in the movie, constructions of whiteness; and
the convergence between constructions of race, class and gender.
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Of those 64 films, approximately twenty-five percent focused on a white male
hero battling racial injustice. This particular genre contains three main elements.
First, as the central character in these films, the white savior's viewpoint becomes the
narrative focus, while the perspectives of African American characters and their
broader community are peripherai at best, if not entirely absent. Second, the white
hero sacrifices a great deal at the hands of white racists to further the cause of
African Americans and suffers terribly. Third, the white hero also appears in
professionally prestigious and influential positions such as lawyer, law enforcement
official or educator. The resulting “white Messiahs,” as Vera and Gordon (2003} call
them, appear to communities of color with a structural power that the community itself
does not possess.

The Innocent White Messiah Lawyer

For the sake of brevity in this paper we focus on our analyses of three post-civil
rights film presentations of the white Messiah lawyer to illustrate our broader findings.
The films Amistad, Ghosts of Mississippi, and A Time to Kill, represent direct
narrative parallels to the Civil Rights era film To Kill a Mockingbird, making a
comparative analysis feasible. Yet in our broader analysis of post-civil rights films
about race, we note that the figure of the white savior extends to roles beyond legal
advocates. These heroic characters come in the form of law enforcement officials
such as police officers or FBI officials (cf., Mississippi Burning). Or they appear as
educators — teachers or high school principals (cf., Dangerous Minds)." What these
films all share with the film depiction of the white messiah lawyer is a narrative focus
on a white hero who appears in a role with relative structural power vis-a-vis African
Americans. Their authoritative positioning not only reifies white hegemonic power
structures, but also silently suggests their entitlement to the story’s central focus.
One who possesses structural power and uses it with painful consequences to
themselves and their loved ones in a battle against injustice is obviously deserving of
focused and nuanced attention. In Madison's (1999) reading, these anti-racist white
heroes become a trope, representing the goodness and valor of whiteness. At the
same time, people of color are not represented in positions of authority, thus
signaling them as powerless, passive or ineffectual.

While the portrayal of white involvement in struggles for racial justice is arguably
progressive, the fact that this particular story becomes a dominant genre to the
exclusion of those focusing centrally on people of color as agents of social change is
problematic. The white experience and interpretation of racial struggles is repeated
time and again in the movies of the post-civil rights era while films with people of
color as central heroic characters are quite rare (cf., Stand and Deliver). Moreover,
the post-Civil Rights era films create and sustain a new ideology based upon the
notion of white innocence. As our analysis reveals, the white lawyer messiah in each
of the three post-Civil Rights films we discuss below is initially represented as
innocent of racism. In their innocence, these characters appear initially completely
unaware of racial prejudice or hatred in society, and they rely upon narratives that
minimize the relevance of racism by asserting that race does not matter because we
live in a color-blind society.
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White Innocence in Social Context

Within the broader context of post-Civil Rights United States society, the notion
of white innocence has served as the basis for halting progressive reforms of the
Civil Rights Movement. For example, affirmative action programs have been severely
restricted based upon the notion that the state must protect “innocent white victims”
(Ross 1990). For legal scholars, this framework derives from the 1978 U.S. Supreme
Court Bakke decision wherein the Court ruled that the University of California, Davis
had violated the equal protection clause of the Constitution by denying access to
whites, or more specifically to Allan Bakke, “solely because of their race” (Bakke v.
Regents of the University of California 1978; Schwartz 1988; Ball 2000. Bakke
claimed that he had been discriminated against in medical school admissions
because he was white. As historian Mathew Frye Jacobson (2006: 100) points out,
the Court’s ruling “created a new class of victims” — the innocent white male.

Legal scholar Thomas Ross has suggested the notion of innocence is not only
an element of legal rhetoric, but a powerful ideological image in American culture. He
(Ross 1990) states:

the argument for white innocence in matters of race connects with the
cultural ideas of innocence and defilement. The very contrast between the
colors, white and black, is often a symbol for the contrast between
innocence and defilement. Thus, the theme of white innocence in the legal
rhetoric of race draws its power from more than the obvious advantage of
pushing away responsibility... White and black often symbolize some form
of good and bad. (p. 34)

Stories of innocence have long been part of the mythology about America's
history and heritage. In American Studies, the theme of “innocence” is central in the
early historiography of America as an exceptional nation, a nation uncorrupted by the
forces of feudalism and aristocratic excess, as “innocent” and unmarked by history,
and as “innocent” of imperialism and fascism (Marx 1964; Perry 1960; Smith 1950).
And stories about racism and genocide are profoundly shocking, as Coco Fusco
(1995) reminds us, because they deeply upset white Americans’ notion of self as
good and tolerant people. As a result, as Kelly Madison (1999) suggests, the Civil
Rights Movement presented a stark challenge to the historical rhetoric of American
innocence by making visible the violent story of white racism.

Trina Grillo and Stephanie Wildman (1991: 400) note that, “when people who
are not regarded as entitled to the center move into it, however briefly, they are
viewed as usurpers.” The Civil Rights Movement functioned to center the
experiences of African Americans, and in doing so, blatantly challenged notions of
the innocent and beneficent white community. As a result, the cinematic emergence
of an empathic white civil rights hero during this era corresponds to the process of re-
establishing a dominant narrative that registered with traditional cultural conceptions
of goodness and innocence, while simultaneously de-centering, once again, the
histories and experiences of African Americans (Delgado 1996). But, more important
for our analysis, in the post-civil rights era white Americans acted to retrench white
power through the halting of racially progressive reforms, and in doing so constructed
an even more virulent narrative of white innocence (Crenshaw 1988). The
development of the innocent white male hero in post-civil rights era Hollywood films,
along with their emphasis upon heroic individual solutions not only registers with
dominant cultural conceptions of innocence, it also functions to distinguish these
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films from their earlier anti-racist white hero cinema counter-parts like Atticus Finch in
To Kill A Mockingbird.

The White Messiah Lawyer of the Civil Rights Era

In To Kill a Mockingbird Atticus Finch (as portrayed by Gregory Peck) is a noble
and selfless lawyer who justly takes on the case of a black man wrongly accused of
raping a white woman despite the fact that representing this man is a clear violation
of racial norms in the Jim Crow South.” When Finch takes the case of Tom
Robinson, he fully understands that he and his family will be the target of racial
hatred in the small, Depression era, Southern town of Maycomb, Georgia. Because
he understands the racial dynamics of his community, he not only anticipates
potential harassment, but responds to these incidents with dignity. Part of what
makes his character heroic is that despite his awareness of the consequences of
taking the case, he does it because it he considers it his moral obligation. As a
consequence, he endures insults and threats from neighbors and a violent attempt
on his children’s lives at the hands of the father of the woman who accused Robinson
of raping her.

Throughout the movie, Finch never questions his decision to represent
Robinson. Nor does he complain about the negative consequences he suffers as a
result of his decision. Finch maintains his belief that justice will prevail through his
commitment to the legal process, the hegemonic white legal power structure of the
Jim Crow South, and remains optimistic about the possibility of legal justice with a
higher court even after the Maycomb jury convicts Robinson of the rape he did not
commit. As such, Atticus Finch personifies a Messiah role. A major element of this
role is his expectation of suffering and the fact that he does not falter in his
commitment throughout the film. Moreover, his character is portrayed not as innocent
of power, but rather as knowledgeable about racism, courageous, and selfless.
Innocence in this film is instead represented by his young daughter, Scout, who does
not understand the racial dynamics of her girlhood town, and continually violates
racial norms without being aware that she has done so. Scout's youth makes her a
perfect innocent, because as a child she is not yet expected to understand the racial
taboos of her social world. Thus the film pushes against these taboos, directly, with
Finch publicly rejecting them by taking the case, and more subtly, with young Scout
who violates racial norms because they do not make sense to her.

Scout’s innocence, however, is betrayed by the conclusion of the trial. Finch
cannot save Robinson from conviction by the racist, all white jury. And, when
Robinson attempts to escape from jail and is shot by the guards, the possibility of
appealing to a higher court is lost, and white racism prevails. The death of Robinson
captures the film's central metaphor. Mockingbirds represent, as Finch tells Scout
early in the film, goodness (read innocence), and killing them constitutes a cruel and
senseless act. In this light, kiling mockingbirds becomes a metaphor for the violent
consequences of racism.

Like the post-civil rights films we analyze below, To Kill a Mockingbird is told
from the perspective of the white male hero. We never learn what Tom Robinson is
thinking. In fact, we rarely see him for much of the film. As for the larger Black
community, all we are shown is their gratitude for Afticus. His perspective thus
becomes normative. His perspective, however, is not uncritical and presumably
appeals to a white audience’s sense of fair play. The film highlights injustice — in
personal terms with respect to Afticus and his family and, more generally, with
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respect to white racism in his community. Further, and in a significant twist that
differentiates this film from later ones, Atticus is never innocent of racism or its
consequences, and though he is valorized as the beneficent white hero, he cannot
prevail against its intractability. His failure suggests that despite his goodness, his
hard work, and his commitment to justice through the legal system, one individual
can not solve this larger social problem.

The genre of the male white hero saving African Americans through the legal
system reappears in post-Civil Rights films; however, there are a humber of subtle,
but important differences in these more recent depictions. In the post-civil rights era,
the white savior is initially represented as innocent of racism. Interestingly, their
innocence of racism at once mirrors the viewpoint of the young ingénue Scout in To
Kill a Mockingbird, but their actual role as adult lawyer saviors reproduces Finch's
commitment to the legal system in obtaining justice. Further, their savior role is
enhanced by the fact that unlike Atticus Finch, they actually win their cases in court.
As a result, they are vindicated as morally righteous when the juries or judges rule in
their favor. The storyline then becomes a conversion narrative in which these lawyers
were once blind to racism, but over time become advocates for racial justice through
the legal system, a system that now gets portrayed as fundamentally fair."

The Cinematic Narrative of White Innocence

In our first film, Amistad, a Steven Spielberg film released in 1997, the audience
is transported to the early 1800s to witness the legal battle that surrounded the
infamous ship Amistad. The film is loosely based upon the actual case of the Amistad
ship, in which a revolt occurred upon a Spanish ship, illegally engaged in the
transportation of Africans into slavery from the British protectorate Sierra Leone. The
movie opens with melancholy music as we see Cinque (portrayed by Djimon
Hounsou), an African man shackled aboard the ship break free from his bonds and
revolt against the white crew of the ship. The scene of the revolt is dark and ends
with a close-up shot of Cinque brutally stabbing a white crewman, stepping on his
neck to pull out the knife, and then stabbing him again and again while shrieking. The
camera pans back to the name on the front of the boat: Amistad. Following this
dramatic opening, the Amistad floats into American waters and the Africans who
revolted against their captors are taken into custody to be prosecuted for murder.
After setting us up with this image of a black man that expressly illustrates
defilement, the ensuing legal drama unfolds.

Although the movie Amistad has more than one lawyer, the white lawyer who
becomes the savior in the legal battle is Mr. Baldwin (played by Mathew
McConaughey). Baldwin is an eager real estate attorney who approaches two
abolitionists, Mr. Tappan, a white man (portrayed by Stellan Skarsgard) and Mr.
Johnson, a black man (played by Morgan Freeman) who are working together to find
legal representation for the African men and women who were aboard the Amistad.
On their first meeting Baldwin tells the two men that he is perfect for the case
because “all of the claims [in the case] speak to the issue of property and ownership,”
and in a later meeting he says that it is really a simple case, “It's like anything, land,
livestock, [etc.]....” After he makes this point, the camera dwells on the shocked face
of the white abolitionist. Baldwin goes on to make his legal argument: If the men and
women from the Amistad are slaves, then they must be viewed as possessions, and
therefore, may not be tried for murder; but if they are not slaves, then they were
ilegally obtained and were justifiably defending themselves. The white abolitionist
responds with outrage, “This fight must be waged on the battlefield of
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righteousness... these are people... not livestock.” He adds that his cause is in the
name of Christ himself, and Baldwin responds, “But Christ lost.”

Here, Baldwin presents us a discursive framework based upon legal formality,
one without emotion or moral judgment that the white abolitionist finds dehumanizing
and offensive. In addition to emphasizing the differences between a dispassionate
legal rationality and a Christian moral righteousness, this scene also provides a
subtle but important message about race relations and the law. Matters of race and
racial justice are to be sorted out by white men and the perspective of white men in
regard to these issues is of the utmost importance (Morgan Freeman’s character is
silent throughout this exchange). As the movie progresses however, Baldwin
becomes less reliant on cold legal logic and more emotionally invested in the lives of
the people he represents suggesting that the arguments he began with are indeed
offensive and dehumanizing. Baldwin's conversion from racial innocence to
recognition of the humanity of the black people whom he represents becomes the
film's central focus.

Baldwin's loss of innocence and growing awareness of racism is revealed in
multiple scenes. For example, after successfully arguing his case to the district court
where he proves that the ship Amistad came from Sierra Leone, a protectorate of
Great Britain where slavery is outlawed, he leaves the courtroom and a white man
comes up behind him and hits him over the head. Baldwin falls to the floor and when
he gets up he asks in deep confusion, “What did | do to deserve this?" Mr. Johnson,
the black abolitionist involved in the case responds, “You took the case sir, you took
the case.” Here, Baldwin’s portrayal is one of a white man who is naive about the
racial norms of the time who become the unwitting victim of discrimination and
harassment.

As Baldwin's case progresses he meets with lawyer, Congressman, and former
President, John Quincy Adams (portrayed by Anthony Hopkins), who convinces
Baldwin that he must get to know the African men and woman better in order to tell
their story in higher court. After finding a Mende translator, Baldwin talks through this
interpreter with Cinque about his capture and the abuses of his journey. Throughout
this process, Baldwin becomes more personally invested in the human issues of the
case. Yet, after winning his case at the court of appeals, Baldwin learns that it will be
appealed to the United States Supreme Court. Here again, he appears completely
taken aback that this would happen — despite the fact that from the perspective of an
advocate in our legal system who understands the appeal process this should have
been fully anticipated. When he reports this news to Cinque in his jail cell, Cinque
expresses disgust by the outcome and refuses to talk further with Baldwin. To this
Baldwin responds with anger, “Has it occurred to you that I'm all you've got?
Because as it happens, since my practice has deteriorated, you're all I've got.” Then
he shows Cinque the death threats he has received since he took the case and tells
him that one benefit to having no business it that, “I am now free to sit here as long
as it takes for you to talk to me.” In this moment, Baldwin becomes the Messiah, one
who has forsaken his own livelihood in order to save the men and women of the
Amistad. In this scene and throughout the film, Baldwin’s suffering becomes the
central frame of the story despite what we learn about the abuses Cinque and other
Africans suffered on the Amistad.

In sum, Baldwin becomes a Messiah, through his conversion from a rationalistic
lawyer, naive about racial politics, to an advocate for racial justice. Given that
Baldwin is ultimately successful in his endeavor, the film also suggests that the white
legal structure is the appropriate route to racial justice, a paradoxical fact given that
at this historical moment the United States legal system was an expressly white racist
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system in which the institution of slavery was its defining characteristic. In this way,
Amistad echoes To Kill a Mockingbird’s emphasis on the legal system as a route to
social justice, but unlike Finch Baldwin actually prevails.

In our second film, director Rob Reiner's Ghosts of Mississippi (1996), we are
faced with a brutal crime against a black civil rights advocate at the hands of white
men. The movie opens with scenes of the Civil Rights Movement in the 1960s set to
protest music of the era. Documentary footage from the era shows black protestors
being beaten by white police, black soldiers fighting in Viet Nam, black athletes
winning major competitions, Martin Luther King Jr. giving a speech, black women
picking cotton, and then ominously, crosses burning in the yards of people’s home.
In a caption, the screen notes “Mississippi Delta in 1963,” followed by the line, “This
story is true.” In the next scene, a white man murders black civil rights worker Medgar
Evers in front of his home and as the murder unfolds, we hear John F. Kennedy's
Civil Rights speech in the background. Then, we see the white man who shot Evers,
Byron De La Beckwith (portrayed by James Woods), in the courtroom. White law
officials shake his hand and are friendly toward him as he enters the court for his
hearing, and as Myrlie Evers (portrayed by Whoopi Goldberg) testifies on the witness
stand, the former governor of Mississippi walks up to Beckwith in front of the court,
and jury. After two hung juries, Beckwith is released, and we see him being greeted
by a street full of white people, celebrating his acquittal. Juxtaposed against this
celebration, Myrlie Evers is shown trying to scrub the blood off of the car port cement
outside her home where her husband was shot.

These snapshots of the 1960s murder of Medgar Evers set up the historical
background for Ghosts of Mississippi. The film jumps forward in time with the screen
signaling a different date: 1989. Here we meet Bobby De Laughter (portrayed by
Alec Baldwin), a prosecutor for the district attorney's office. Bobby’s boss asks him
to check on the files of the Medgar Evers case. Initially, he resists, explaining that
the murder case is over 25 years old, but his boss responds, “Sure it is, but if we try
to bury this, Myrlie Evers is gonna have every black politician in Jackson climbing all
over me." Thus, the audience is set up to watch our Messiah transform into a
reasonable attorney who will eventually do good in the world. By contrast, Merlie
Evers's character is thrust into the background as a nagging voice unreasonably
focused on the racism of the past who will manipulate politicians to achieve her own
ends.

Although De Laughter initially looks into the Evers’ murder case file to appease
Evers, as time goes on he discovers evidence of corruption in the first trial. His
expression of disgust with the case’s blatant racism and corruption mark a shift in his
viewpoint from his original blindness to racism (read innocence) to his ultimate
conversion as an advocate for racial justice when decides to re-open the case and
re-prosecute Beckwith for the murder of Medgar Evers. Like Finch in To Kill a
Mockingbird and Baldwin in Amistad, De Laughter experiences injury at the hands of
other whites as a result of his decision. His wife leaves him in disgust, his family tells
him they are embarrassed by his actions, and he becomes the target of hate crimes:
His van is vandalized, he receives threatening phone calls, and his son gets in a fight
with a boy who calls De Laughter a “nigger lover.” Yet, like Baldwin and unlike Atticus
Finch, De Laughter expresses surprise and confusion about these events, he is
completely bewildered that such things would happen to him when he is simply trying
to be a good advocate.

Near the conclusion of the film, the press learns through their investigation that
De Laughter has found the original murder weapon. When they publish this
information, Myrlie Evers is furious with De Laughter because he had not told her. In
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a scene of a press conference with two black men standing at a podium, one of the
men says, “...as far as I'm concerned they're [referring to Bobby De Laughter and his
boss] nothin’ but a pair of lying racists who never, | repeat never, had any intention of
prosecuting the case.” The next day, De Laughter's boss tells him that he is taking
him off the case and he is to be replaced by a black prosecutor. Like earlier
attributions to Myrlie Evers as a manipulator, here the black community leaders are
represented as irrational and quick to wage claims about racism. Because De
Laughter's story is central to the film, and he has been represented thus far as the
all-sacrificing hero, the threat to dismiss him appears incredibly unjust. He is innocent
of accusations of racism and is represented as being unfairly replaced by a black
attorney, a portrayal which silently echoes broader narratives of the innocent white
victim unfairly harmed by affirmative action.

The night after his boss takes him off the case, De Laughter calls Myrlie Evers
from a pay phone at a movie theater. He tells Evers that he is committed to the case,
and he wants her to make a commitment to him by telling his boss to leave him on
the case. The next day at De Laughter’s office, Myrlie Evers shows up and gives him
the transcript to the original trial—noting that she has kept it for many years, and tells
him he will not find any more opposition to his handling the case. After this final
exchange, De Laughter goes forward to win the case with the full trust and support of
Merlie Evers thus solidifying his role as the white Mesisah lawyer. Here again, as in
Amistad, through a conversion narrative from innocence to advocate for racial justice,
De Laughter prevails as an heroic individual.

The third and final movie we discuss, A Time fo Kiff (1996) directed by Joel
Schumacher, opens with the same dramatic set-up for the legal challenge the white
Messiah lawyer will face. Foreboding music plays as we see a group of white men in
a pick-up truck with a confederate flag on it riding around talking and laughing loudly,
while making dirt fly off the road with their truck. This is juxtaposed with a scene of a
young black girl, ten year old Tonya, buying groceries at a small groceries store.
After Tonya leaves the store, we see one of the white men throw a can of beer at her
head and hit her as she walks down the road. Then we hear her screaming and see
the face of one of the white men, and then blood on Tonya's feet. Tonya has been
raped by these white men, and when her father, Carl Lee Haley (played by Samuel L.
Jackson), comes home from work, and sits beside his daughter on the couch. Her
face is badly swollen and bloody. In a scene invoking deep emotion, Tonya says to
her father, “Daddy, I'm sorry | dropped the groceries.”

The white men who raped Tonya are soon arrested and in the next scene Carl
Lee Haley, a janitor, talks to Jake Brigance (portrayed by Mathew McConaughey), a
white lawyer. He asks Brigance what sentence the young men who raped his
daughter are likely to receive. Brigance responds with uncertainty, but acknowledges
that in a nearby town a white man who raped a black girl got off. Haley then says to
Brigance, “If | was in a jam, you'd help me?” Brigance says that he would. On the
following day of the arraignment of the white men, Haley shoots and kills them. He is
arrested and charged with the murder, and then, requests that Brigance represent
him.

Here again, the central focus of the story is on the personal growth of Brigance
from racial innocent into anti-racist white hero. We learn very little about Haley or his
perspective. And, we learn almost nothing of the 10 year old Tonya, who is
objectified as the victim of a horrible violence in a scene at the beginning of the
movie. Jake's innocence of racism is established early in the film when the press
asks him whether Haley can get a fair trial in Mississippi. Brigance replies, “Some
folks believe Black folks can't get a fair trial, but in the New South justice will be color
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blind.” And, like the other films discussed, because Brigance agrees to take the case,
he is punished for doing so. The Ku Kiux Klan begins a spree of hate crimes against
his home, his family, and his colleagues. The Klan burns a cross in front of his home
and his daughter comes home crying every day from school because she gets
taunted as a “nigger lover.” Throughout Brigance appears confused and stunned that
such things could happen. When his secretary tells him that she has been getting
death threats on the phone, he responds with concern and confusion, “I'm sorry.
Why didn't you tell me?” She responds indignantly, “Why? Would you have dropped
the case?”

As the film progresses, the violence against Brigance and his friends escalates.
First, the Klan attacks and beats his secretary’s husband, while they hold her down
forcing her to watch. Her husband later dies as a result of the attack. Finally, toward
the end of the film, the Klan burns Brigance’s home to the ground. His friend (an
alcoholic divorce attorney) tells him, “Your marriage is on the rocks... Your career is
ruined if you're lucky. And, if you're not, you're dead. Do everyone a favor and quit
the case.” He ignores the advice and sits forlornly in the smoldering rubble of his
house, calling for his dog.

Despite his enormous suffering, Brigance as the white Meissah lawyer moves
forward just as the central characters do the other post-civil rights fiims do and
ultimately wins his case in the end. However, over the course of the trial, it begins to
look increasingly difficult to secure an acquittal. The night before the last day of trial,
Brigance goes to the jail to see Haley and suggests that he try to negotiate a plea
bargain. Haley refuses to let Brigance give up and explains that he picked Brigance,
a white lawyer, because he, Brigance, is “one of them.” Brigance protest that this is
not true, suggesting that he and Haley are friends. Haley challenges Brigance's
professed color-blindness saying,

We ain't no friends... America is a war, and you on the other side. How a
black man ever gonna get a fair trial? You, you one of the bad guys. You
see me as different. You see me as that jury sees me. If you was on that
jury, what would it take to convince you to set me free?”

Brigance leaves looking stunned - his innocence about color-blindness
shattered.

The next day, in Brigance's dramatic final summation to the jury he tells them
that “the eyes of the law are human eyes” and that the racial differences we see
mean that Blacks often cannot get a fair trial. He urges them to seek the truth with
their hearts. Asking the jury to close their eyes, he slowly and dramatically retells the
story of the beating and rape of the little girl that shattered “everything innocent and
pure...” Finally he says, “l want you to picture that little girl... Now, [| want you to]
imagine that she's white.” Brigance is nearly crying as he speaks, and the faces of
the jurors are lined with tears. In the next scene, the doors of the courthouse open,
and a young black boy yells “Innocent. He's innocent.”

Like To Kill a Mockingbird, the central narrative focus in A Time fo Kill is on a
white lawyer who fights for racial justice on the behalf of an African American man.
African American perspectives are marginalized in the film, and the abuses suffered
by African Americans in the story serve merely to set the stage for a story about the
white male hero. Here too, the exceptional heroism of the white hero and their
encounters with white racism on the behalf of African Americans suggests that whites
also suffer and perhaps have done more than their fair share to aid Blacks. And
finally, power is rightfully executed in the hands of a white man suggesting at once
his beneficence and paternalism toward the African American community.
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Despite these similarities, A Time to Kill differs in significant ways. Unlike
Atticus Finch, Jake Brigance is initially presented as an innocent who is unaware of
racism who becomes transformed during the process of defending Carl Lee Haley.
While Finch fully anticipates the negative consequences of his decision to take the
case for Tom Robinson, Brigance is surprised and confused when he finds himself
the target of hate crimes. Like the roles of Baldwin and De Laughter, his role
presents the cinematic analogue of Bakke as the innocent white victim. His
transformation from color-blindness to an anti-racist consciousness becomes the
central focus of the film. Furthermore, while Finch may be portrayed as a hero to the
Black community, he is not a savior — he cannot rescue Tom Robinson from prison or
prevent his death. By contrast, the more recent anti-racist heroes we discussed, like
Brigance, do prevail — often against tremendous odds — and win their legal cases.
How do we account for these differences? To answer this question, we suggest that
these films must be read within the historical context of their production.

Racial Narratives and White Messiahs

In 1962, in the midst of the Civil Rights Movement, dominant narratives about
racial inequality were shifting and changing. As Richard Pride (2002) argues in the
Politics of Racial Narratives, notions of Black biological inferiority were being
supplanted by narratives that highlighted the historical and contemporary effects of
white discrimination against African Americans. While such narratives arose in the
civil rights movement, he suggests that white liberals also espoused such stories to
explain racial inequality. In this light, Finch's initial understanding of racism reflects
this broader historical narrative. He begins with an awareness of the consequences
of white discrimination. Further, his failure to save Tom Robinson confirms this larger
narrative. Despite his goodness, his hard work, and his commitment to justice
through the legal system, the film suggests that individual solutions will not solve this
larger social problem. Remedies for the historical burdens of discrimination will not
come about through individual effort, but entail instead government policies and
programs that will ultimately restructure political power.

As historian Angela Dillard argues, in the 1980s neo-conservatives began to
reject what they saw as the excessive egalitarianism of American culture and stood
in staunch opposition to programs such as affirmative action and many of the Great
Society program’s federal initiatives which, in their view, constituted government
interventions in the “free market” and undermined the importance of individual
achievement, responsibility, and hard work. Similarly, Pride argues that in the 1980s
and 1990s, another narrative emphasizing individualism and the lack of the Black
work ethic to explain racial inequality becomes dominant. During this time period,
remedial programs and policies such as affirmative action designed to ameliorate
Black disadvantage come under attack by conservatives and, as other sociologists
have noted, the ideology of color blindness begins to emerge (Flagg 1993; Bonilla-
Silva 2001, 2003). Within this framework, race no longer matters and discrimination is
a relic of the past. African Americans are to be judged according to their hard work,
individual effort, and merits. If they don't succeed, it's because they haven't worked
hard enough, taken initiative, and so forth. The racial innocence of the heroes in the
films of the 1990s captures these themes. They do not expect to find discrimination,
and when they do, they are completely surprised.

As we have shown, the focus of the narrative then becomes the protagonist's
transformation from innocence to anti-racist white hero who battles against the odds
and ultimately triumphs in the courtroom. Whereas Atticus Finch's efforts may be
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regarded as heroic, these newer anti-racist heroes are saviors. As the ideology of
liberal individualism would predict, their hard work and suffering are rewarded in the
end with success.

Conclusion

Portraying white men in these post-civil rights films — Amistad, Ghosts of
Mississippi, and A Time fo Kilf - as saviors rather than oppressors of other races
serves to assuage white guilt by reassuring white viewers that white people are not
bad, they simply may not know about racism. These white male saviors are also
differentiated from “bad” white people as the narrative of racism is framed as explicit
racial violence. They are innocents, color-blind. And, when they lose their innocence,
they become heroic figures who fight against injustice. Here, we see a theme
common to many Hollywood movies, collective endeavors, such as the Civil Rights
Movement, are transformed into the battle of a lone individual who triumphs against
evil, in this case, racism (cf., Vera and Gordon 2003). Further, while this narrative
purports to be anti-racist, it also serves to reinforce white paternalism. Whites are
presented in these films as saviors rather than oppressors of other races and people
of color are passive or ineffectual victims who cannot save themselves. In comparing
these more recent films with To Kill a Mockingbird, we are not suggesting that the
former is a radical film and the others are not. As we have argued, all these films all
share problematic elements — particularly their narrative focus on the white male hero
which serves to create the fiction that whites, rather than people of color, are heroes
in historic struggles against racial injustice. Rather, our point is that the ideology of
innocence and liberal individualism has become a dominant motif in these more
recent films.

This subtle shift in the anti-racist hero genre has several effects. First, the focus
on the main character's transformation from innocence to consciousness about
racism suggests the possibility of such a transformation for white America. By
contrast, both survey data and qualitative research demonstrate the majority of white
Americans believe that African Americans no longer experience discrimination
(Schuman et al.1997). In fact, as Jennifer Pierce (2003) finds in her research with
highly educated white professionals, these white men are often ‘“racing for
innocence,” that is, they disavow discrimination and exclusion at the same time that
they practice it. In this way, the films provide a convenient fiction which serves to
gloss over the actual beliefs of most white Americans.

Second, by emphasizing the victimhood of white men, these films also play into
and reinscribe the broader narrative of the innocent white male from contemporary
debates about affirmative action. While anti-affirmative action rhetoric paints white
men as unfairly victimized by such policies, the films portray the central characters as
victims in their relentless pursuit of racial justice. While the source of their injury
differs in each case, what is central to both is a narrative focus on the benevolent
white male who is innocent of racism (at least initially in the films), and has been
treated unfairly. By making white male victimhood the central focus, the films
obscure the long history of discrimination and violence directed against communities
of color in the United States. Indeed, if these films had focused instead on the
suffering of Cinque in Amistad, or Medgar Evers {(or Merlie Evers) in Ghosts of
Mississippi, or Tonya in A Time to Kill within a larger genre of films of the same type,
they would not only tell a story that is more true to the experiences of people of color
historically and contemporarily in the United States, but they would also decenter the
innocent white male victim of contemporary public rhetoric.
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Finally, by focusing on the white savior's heroic and individual efforts to combat
racism, these films also celebrate and reinforce the ideology of liberal individualism.
The triumph of the individual not only masks and obscures the collective exercise of
power that relentlessly channels rewards, resources, and opportunities to white
Americans, but silently suggests that government programs and policies such as
affirmative action are unnecessary. As Bonilla- Silva (2003) points out, this new
individualistic, color-blind perspective, which fails to account for racialized practices
and structural racism, results in consequences strikingly similar to earlier periods in
which black biological inferiority was professed. [f killing mockingbirds serves as a
metaphor for the violent consequences of racism in the movie To Kill a Mockingbird,
we suggest that popular movies in the post-civil rights era are, perhaps
metaphorically, still killing mockingbirds.

Appendix A: Films Included in the Study

The full list of 64 movies included in our sample include: American History X,
American Me, Amistad, Amos and Andrew, BAPS, Black and White, Bonfire of the
Vanities, Bullworth, City Hall, The Color Purple, Cop and a 1/2, Cry Freedom, Dances
with Wolves, Dangerous Minds, Deep Cover, Dead Presidents, Devil in a Blue Dress,
Do the Right Thing, Driving Miss Daisy, Dry White Season, A Family Thing, The Five
Heartbeats, Gattaca, Get on the Bus, Ghosts of Mississippi, The Glass Shield, Glory,
Heart Condition, Higher Learning, Hoodlum, The Hurricane, Joy Luck Club, Jungle
Fever, The Last of the Mohicans, Liberty Heights, Long Walk Home, Losing Isaiah,
Malcolm X, Men of Honor, Mi Vida Loca, Mississippi Burning, Mississippi Massala,
Panther, Posse, Remember the Titans, Rising Sun, Romeo Must Die, Rosewood,
Round Midnight, Set it Off, She’s Gotta Have ff, Stand and Deliver, Surf Ninjas,
Surviving the Game, Tales for the Hood, Thunderheart, A Time to Kill, True Identity,
Two Family House, A Walk in the Clouds, White Man's Burden, White Nights, The
Wood.

Films identified in the anti-racist white hero genre include: Amistad, Buliworth,
Cry Freedom, Dances with Wolves, Dangerous Minds, Dry White Season, Ghosts of
Mississippi, Long Walk Home, Losing Isaiah, Mississippi Burning, Thunderheart, and
A Time fo Kill.

Endnotes

i The movie received rave reviews, as well as winning substantial movie industry
nominations and awards including: Best Actor (win) - Gregory Peck - 1962
Academy, Best Adapted Screenplay (win) - Horton Foote - 1962 Academy, Best
Art Direction (win) - Oliver Emert - 1962 Academy, Best Art Direction (win) -
Henry Bumstead - 1962 Academy, Best Art Direction (win) - Alexander Golitzen
- 1962 Academy, Best Cinematography (nom) - Russell Harlan - 1962
Academy, Best Director (nom) - Robert Mulligan - 1962 Academy, Best Picture
(nom) 1962 Academy, Best Score (nom) - Elmer Bernstein - 1962 Academy
Best Supporting Actress (nom) - Mary Badham - 1962 Academy, Competing
Film (win) - Robert Mulligan - 1963 Cannes Film Festival, Gary Cooper Award
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for Human Values (win) - Robert Mulligan - 1963 Cannes Film Festival, Best
Actor (win) - Gregory Peck - 1963 New York Film Critics Circle, Best Film (win) -
Robert Mulligan - 1963 New York Film Critics Circle, Best Screenwriting (win) -
Horton Foote - 1963 New York Film Critics Circle, U.S. National Film Registry
(win) 1995 Library of Congress, 100 Greatest American Movies (win) 1998
American Film Institute, Best Director (nom) - Robert Mulligan - 1962 Directors
Guild of America, Best Picture - Drama B (nom) 1962 Golden Globe, Best Actor
- Drama (win) - Gregory Peck - 1962 Golden Globe, Best Director (nom) -
Robert Mulligan - 1962 Golden Globe, Best Original Score (win) - Elmer
Bernstein - 1962 Golden Globe, Motion Picture Promoting International
Understanding (win) 1962 Golden Globe.

ii  As George Lipsitz reminds us, the language of liberal individualism serves to
recast long standing, systematic racist practices such as discrimination against
African Americans and other people of color in employment and housing into
seemingly individual, isolated incidents of personal prejudice. "Collective
exercise of power that relentlessly channels rewards, resources, and
opportunities from one group to another will not appear ‘racist’ from this
perspective because they rarely announce their intention to discriminate against
others” (Lipsitz 1998: 20-21).

i We also note that while our period of examination ended in 2000, the recent
{2006) film Freedom Writers, which parallels the plot line of Dangerous Minds,
suggests that the white Messiah image in post-civil rights film continues to
proliferate.

iv. As in many screenplays, the plot for the film To Kill a Mockingbird deviated from
the book’s original storyline. Harper Lee's {1960) book takes the perspective of
Scout, the young girl, while the film centrally on her father Atticus Finch. For an
interesting discussion of how and why this change was made, see Shields 2006.

v As literary scholar Ann DuCille argues, “The | was blind, but now | see” script
among white feminists who claimed to be anti-racist serves to mask
responsibility for racist practices.
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“I Want a Black Lawyer to Represent Me”:
Addressing a Black Defendant’s Concerns
with Being Assigned a White Court-
Appointed Lawyer

Kenneth P. Troceoli’

“lIln our adversary system of criminal justice, any person haled
into court, who is too poor to hire a lawyer, cannot be assured a
fair trial unless counsel is provided for him.”

- The U.S. Supreme Court in Gideon v. Wainwright!

“Beggars can’t be choosers.”

- Old adage?

Introduction

“I want a Black lawyer to represent me.” These are the first
words you hear after you introduce yourself to your new client.
You have been appointed to represent this man on a criminal
charge. You are white. He is Black.3 You answer that you are an

* LL.M. 2001, Georgetown University Law Center. J.D. 1984, George Washington
University Law Center. B.A. 1981, Boston College. From mid-1992 until early
1999, the author was first an assistant public defender and then a senior assistant
public defender in the Office of the Public Defender for the City of Alexandria,
Virginia. For approximately five-and-a-half years prior to those positions, the
author practiced primarily white-collar criminal defense for law firms located in
Washington, D.C. The author gratefully acknowledges the assistance of
Georgetown Law Professor Charles R, Lawrence, III, for whom this Article was
originally written. The helpful comments and revisions suggested by the editors
and staff of Law & Inequality: A Journal of Theory and Practice are also much
appreciated, particularly those by Outside Articles Editor, Mary K. Schug;
Managing Editor, Heather Rysgaard; and Editor-In-Chief, John H. Goolsby.

1. 372 U.8. 336, 344 (1963).

2. See Wayne D. Holly, Rethinking the Sixth Amendment for the Indigent
Criminal Defendant: Do Reimbursement Statutes Support Recognition of a Right to
Counsel of Choice for the Indigent?, 64 BROOK, L. REv. 181, 182 (1998) (“[T]he
familiar adage that ‘beggars can’t be choosers’ has uniformly been incorporated into
Sixth Amendment jurisprudence . . . ).

3. Throughout this Article, “Black” and “African-American” are used
interchangeably, as are “white” and “Caucasian.” “Black” is also capitalized
throughout to acknowledge the status of African Americans as a distinct cultural
group. See Kimberle Williams Crenshaw, Race, Reform, and Retrenchment:
Transformation and Legitimation in Antidiscrimination Law, 101 HARv, L. REV.
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experienced criminal lawyer and will represent him to the best of
your ability, regardless of his or your race. He responds that he
too is experienced with the criminal justice system—a system that
targets Black men, like himself, for prosecution far more than
whites, that sentences Black men to prison more frequently and
for a longer duration than whites, and that fails to acknowledge or
address the role that race and racism play in the development,
enforcement, and execution of the criminal laws established by
“the system.” You explain that the law does not allow the client,
as an indigent, to choose his own lawyer. “You can hire whomever
you want to handle your case,” you say, “if you have the financial
ability to do so. Otherwise, the court chooses your lawyer for you,
and there is little you can do about it, other than to decide to
represent yourself.”

Your client is not satisfied with this response. He explains
that an African-American lawyer will be better able to understand
and appreciate the circumstances that resulted in the bringing of
these charges and that he, the client, can trust a Black lawyer
more than a white one. You agree that trust is indispensable to an
effective attorney-client relationship, but you disagree that trust is
unobtainable merely because you are white, and that you, as a
white lawyer, cannot be as effective as a lawyer who is African-
American. Sensing that you and your client have reached an
impasse, you suggest that both of you give this matter more
thought and discuss it further at your next meeting. Your client
assents and you leave.

* &k &

Under the federal Constitution, an indigent criminal
defendant has a right to appointed counsel to represent him in his
criminal case.4 Typically, such a defendant has little or no say in
who that lawyer will be. If the appointed lawyer is of a different
race than the defendant, the latter may worry that the lawyer will
be unable to understand or fully appreciate his circumstances. He
may worry that the lawyer’s judgment and advice cannot be

1331, 1332 n.2 (1988) (stating her view that “[wlhen using ‘Black,’ I shall use an
upper-case ‘B' to reflect my view that Blacks, iike Asians, Latinos, and other
‘minorities,’ constitute a specific cultural group and, as such, require denotation as
a proper noun”). Further, the use of masculine pronouns throughout this Article,
when feminine pronouns could just as well apply, is merely the stylistic prefarence
of the author.

4. See U.S. CONST. amends. VI, XIV, § 1; see also Gideon, 372 U.S. at 345
(holding that an indigent criminal defendant in state court is constitutionally
entitled to court-appointed counsel at his trial).
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trusted. He may worry that his relationship with the lawyer will
be less than what it could be. In sum, he may be concerned that
the lawyer will not be able to represent him as effectively as a
lawyer whose race is the same as his.

These concerns can seriously impede the building of trust
between the attorney and client. Trust is essential to establishing
rapport’® and is hard enough to come by in the appointed attorney-
indigent client context, even without the issue of race.¢ Trust and
rapport, in turn, enhance attorney effectiveness which,
correspondingly, promotes justice, both for the individual
defendant and the larger criminal justice system. Indeed, as the
opening quote from Gideon v. Wainwright suggests, establishing a
just and fair system is the key reason for requiring appointed
counsel in the first place.?

Yet despite the importance of trust and rapport in the
attorney-client relationship, and their impact on justice, scant
attention has been paid to the effect race has on that relationship.8

5. See Morris v. Slappy, 461 U.S. 1, 21 n.4 (1983) (Brennan, J., and Marshall,
J., concurring in the result) (“Nothing is more fundamental to the lawyer-client
relationship than the establishment of trust and confidence.’ . .. ‘Basic trust . .. is
the cornerstone of the adversary system and effective assistance of counsel.”
(quoting ABA STANDARDS FOR CRIMINAL JUSTICE Standard 4-3.1 cmt. (2d ed. 1980)
and Linton v. Perini, 656 F.2d 207, 212 (6th Cir. 1981))); see also id. at 24 (stating
that the attorney-client relationship “involves not just the casual assistance of a
member of the bar, but an intimate process of consultation and planning which
culminates in a state of trust and confidence between the client and his attorney™
(citation omitted)); ABA STANDARDS FOR CRIMINAL JUSTICE Defense Function
Standard 4-3.1(a) (3d ed. 1993) (“Defense counsel should seek to establish a
relationship of trust and confidence with the accused. . .."); Holly, supra note 2, at
187 (“{Fjulfillment of counsel’'s role as an advocate largely depends upon a basic
trust between attorney and client,..."); ¢f Roland Acevedo et al, Race and
Representation: A Study of Legal Aid Attorneys and Their Perceptions of the
Significance of Race, 18 BUFF. PuB. INT. L.J. 1, 40 (2000) (“Communication is
probably the most important part of the attorney-client relationship. In order for
an attorney to effectively advocate for her client, she must first establish a
relationship with that client, and she must obtain the necessary information.”).

6. See ABA STANDARDS FOR CRIMINAL JUSTICE Defense Function Standard 4.
1.2 cmt. (3d ed. 1993). This standard observes that:

A lawyer who is privately retained generally has the confidence of the

client, who after all has made a conscious choice of counsel.... By

contrast, the lawyer who is appointed or who serves in an organized
defender office must win the confidence of the client, who usually has had

no say in the choice of an advocate.

Id,

7. See Gideon, 372 U.S. at 344 (noting that the Sixth Amendment right to
appointment of counsel is a constitutional principle “established to achieve a fair
system of justice”).

8. See Clark D. Cunningham, The Lawyer as Translator, Representation as
Text: Towards an Ethnography of Legal Discourse, 77 CORNELL L. REV. 1298, 1354-
55, 1354 n.154 {1992) (noting the rarity of “empirical studies of how attorneys talk
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This is remarkable considering the prevalence of cross-racial
representation. Statistics show that most criminal defendants
rely on court-appointed counsel.? Black defendants are more likely
than their white counterparts to need such counsel given that
people of color are poor at a higher rate than whites.!® Conversely,
the lawyers representing these Black defendants tend to be white
given the relatively small percentage of African Americans in the
legal profession.!! Thus, the concerns of our hypothetical
defendant are likely to be widespread given that cross-racial
representation is the norm, not the exception. And whether
accurate or mnot, these concerns can produce the very
ineffectiveness that our defendant fears and that the system

with their clients in private” and citing one study that observed that “[o}ne of the
reasons that data about lawyers and dispute transformation are so incomplete and
theoretical is the paucity of observational studies of lawyer-client
relationships . . . ." (citation omitted)); see also David A. Thomas, Racial Dynamics
in Cross-Race Developmental Relationships, 38 ADMIN. SCL Q. 169, 169 (1993)
(“[O)rganizational research has rarely focused on the dynamics of interracial work-
centered relationships.”).

9. See Holly, supra note 2, at 220 (‘[Sjtatistics reveal that approximately
seventy-five to eighty percent of criminal defendants are indigent."); OFFICE OF THE
U.S. CouRrTs, FEDERAL DEFENDER SERVICES: A STATUS REPORT 1 (1993) (“About
85% of criminal cases prosecuted in the federal courts require the services of court-
appointed counsel, either private attorneys or staff of federal defender
organizations.”); see also Fox Butterfield, Texas Nears Creation of State Public-
Defender System, N.Y. TIMES, Apr. 6, 2001, at Al4 (stating that nationwide, “82
percent of defendants in felony cases are now represented by publicly financed
lawyers, according to the Bureau of Justice Statistics at the Justice Department”).

10. Acevedo et al., supra note 5, at 20 (“People of color continue to be poor at a
higher rate than whites.”); see also id. at 29 (noting that ninety percent of the
clients in the Civil Division of New York’s Legal Aid Society are peopie of color).

11. See id. at 29 n.119 (citing Affirmative Action on the Edge, US. NEWS &
WORLD REPORT, Feb. 13, 1995, at 35, 37 (reporting that “whites account for over
94% of all admitted attorneys”)); Alex M. Johnson, Jr., The Underrepresentation of
Minorities in the Legal Profession: A Critical Race Theorist's Perspective, 95 MICH.
L. REV. 1005, 1608 n.7 (1997) ("According to the U.S. Bureau of Labor Statistics,
123,060,000 members of the civilian noninstitutional population sixteen years old
and over were employed in 1994, Of that total, 821,000 were lawyera. Only 3.3% of
the lawyers were black.” (citation omitted)); see also Margaret M. Russell, Beyond
“Sellouts” and “Race Cards”: Black Aitorneys and the Straitjacket of Legal Practice,
95 MIcH. L. REV. 766, 767-68 (1997). Russell observes that:

[Mlinority attorneys still suffer from severe underrepresentation in the

legal profession. At the bheginning of this decade, Blacks, Asian

Americans, Latinos and Latinas, and Native Americans comprised only

twelve percent of the nation's law students, less than eight percent of

lawyers, eight percent of law professors, and two percent of the partners at

the nation’s largest law firms. When compared with the overall

percentage of people of color in the national population—approximately

twenty-five percent—these paltry figures illustrate the extent to which

attorneys of color are still very much a token presence in the legal system.
Id. (citations omitted). When her essay appeared, Russell was Associate
Professor of Law at Santa Clara University Law School. Id. at 766 n.*.
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strives to avoid.

This Article looks at this issue in the context of an African-
American defendant and a white court-appointed lawyer.12 More
gpecifically, this Article describes the potential concerns an
indigent Black defendant could have when appointed a white
lawyer, the lawyer's possible responses to those concerns, and
ways those concerns may be addressed by the larger judicial
system.

As background, this Article first examines the Sixth
Amendment right to appointed counsel in a criminal case with an
emphasis on that Amendment’s goal of furthering justice, both for
the individual defendant and for the entire criminal justice
system.!? The nature and scope of the right to counsel is reviewed,
as well as how the U.S. Supreme Court has attempted to make
that right effective.’* This review shows that the Court has
achieved mixed results in its Sixth Amendment!® quest to see that
“Justice . . . ‘be done.”18

Part 11 relates the potential concerns a Black defendant may
have about being appointed a white lawyer. These concerns are
encompassed within three arguments that separately address
issues of racism, attorney effectiveness, and the practical
difficulties in educating the white lawyer on the impact race has
on the defendant’s case.l”

The white lawyer’s possible responses to the Black

12. For purposes of this Article, “court-appointed lawyer" means a lawyer
appointed by the trial court and paid for by the government, and “indigent” means
that the defendant is unable to afford private counsel. For an excellent discussion
of the definitions of “indigent” under federal and state law, see Craig P. Gaumer
and Paul R. Griffith, Presumed Indigent: The Effect of Bankruptcy on a Debtor's
Sixth Amendment Right to Criminal Defense Counsel, 62 UMKC L. REV. 277, 286-
90, 294-95 (1993).

13. The focus of this Article is on the Sixth Amendment right to counsel given
that Amendment’s specific applicability to criminal cases. Conversely, the
Fourteenth Amendment, which has also been interpreted as mandating a right to
appointed counsel, applies to criminal and civil cases alike. See, e.g., In re Gault,
387 U.S. 1, 34-41 (1967) (Due Process right to counsel in a civil juvenile
delinquency hearing); Lassiter v. Dep't of Soc. Servs., 452 U.S. 18, 31-32 (1981)
(Due Process right to counsel may exist in a civil parental status termination
hearing); Vitek v. Jones, 445 U.S. 480, 496-98 (1980) (plurality opinion) (Due
Process right to counsel for civil hearing regarding an inmate's involuntary
transfer from prison to a state mental hospital).

14. See infra notes 26-98 and accompanying text.

15. U.S. CONST. amend. VI.

16. Johnson v. Zerbst, 304 U.S. 458, 462 (1938) (“The Sixth Amendment stands
as a constant admonition that if thé constitutional safeguards it provides be lost,
justice will not ‘still be done.” (citation omitted)).

17. See infra notes 99-129 and accompanying text.
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defendant’s concerns are the subject of Part III. Three broad
responses, with some variants, are identified. These responses
either deny the existence of racism, refute the relevance of the
defendant’s race to the attorney-client relationship, or, conversely,
acknowledge race and racism'’s relevance to that relationship.!® As
explained more fully below, this last response incorporates
elements of what is called the “Race Consciousness Model of
Lawyering,” which posits that personal identifying characteristics,
such as race and ethnicity, impact attorney effectiveness and the
way that a lawyer and client relate to each other.1¢

Finally, Part IV suggests three ways to ameliorate the racial
friction (and further justice in the process) that may arise in the
white appointed lawyer-Black indigent defendant relationship.20
First, as the Race Consciousness Model recommends, greater and
better communication should be promoted between the accused
and his lawyer about the issue of race.?! Such communication
should also take place within law schools and between other actors
in the criminal justice system, including prosecutors, judges, and
legislators. Second, courts should accord greater weight to the
importance of a meaningful attorney-client relationship and be
more receptive to appointing substitute counsel when the issue of
race impedes the development of such a relationship.2? Finally,
the procedures for initially selecting the appointed lawyer should
be revised to give the accused the option to choose his own
counsel.23 Alternatively, the defendant should be assigned two
alternate counsel in addition to his appointed lawyer and given
the right to substitute in one of these alternates.?4

This Article concludes with a call for all actors in the criminal
justice system to acknowledge the influence of race in the
appointed attorney-indigent client relationship and for better
education for, and communication between, these parties about
this issue. Improved race consciousness may redress our
hypothetical defendant’s concerns and the powerlessness he feels
in being unable to realize Gideon’s promise of justice for all.2s

18, See infra 130-184 and accompanying text.

19. Seeinfra notes 175-178 and accompanying text.
20. Seeinfra notes 185-225 and accompanying text.
21. See infra Part IV.A.

22. Seeinfra PartIV.B.

23. See infra Part IV.C.

24. See infra PartIV.C.

25. Gideon v. Wainwright, 372 U.S. 335 (1963).
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I. The Federal Constitutional Right to Appointed Counsel
in Criminal Cases

It is hard to overstate the importance of the right to court-
appointed counsel to the American adversary system of criminal
justice. The goal of our system is to see that justice is done. This
goal is important for the accused, who is entitled to be treated
fairly during the course of his prosecution, and it is important for
the larger judicial system, which must ensure reliable results to
maintain credibility. For the system to work, justice must exist on
both the micro-level (for the defendant) and on the macro-level (for
the system). In interpreting the Sixth Amendment right to
counsel, the Supreme Court has been mindful of these interests, as
the following summary of Sixth Amendment jurisprudence shows.

A. The Nature of the Right

The Sixth Amendment states, in pertinent part, that “[i]n all
criminal prosecutions, the accused shall . . . have the assistance of
counsel for his defence.”26 Initially, it was thought that this
requirement applied only to federal courts and, moreover, that it
meant merely that a criminal defendant had the right to employ a
lawyer to assist in his defense.2?

It was not until 1932 that this view began to change and “the
language of the Sixth Amendment [began expanding] well beyond
its obvious meaning.”?8 The change started with the Supreme

26, U.S. CONST. amend. V1.

27. JOHN R. VILE, ENCYCLOPEDIA OF CONSTITUTIONAL AMENDMENTS,
PROPOSED AMENDMENTS, AND AMENDING ISSUES, 1789-1995, at 277 (1996)
(“Originally, [the Sixth Amendment right to counsel} was interpreted merely to
guarantee that an individual had the right to employ an attorney.”); 3 DAVID S.
RUDSTEIN ET AL., CRIMINAL CONSTITUTIONAL Law 13-2 (1990 & Supp. 20600)
(“Congress enacted two statutory provisions [around the time the Sixth
Amendment was adopted] suggesting that this guarantee might be limited to a
right to retained counsel”); see also Scott v. Illinois, 440 U.8. 367, 370 (1979)
(“There is considerable doubt that the Sixth Amendment itself, as originally
drafted by the Framers of the Bill of Rights, contemplated any guarantee other
than the right of an accused in a criminal prosecution in a federal court to employ a
lawyer to assist in his defense.” (citation omitted)).

28. Nichols v. United States, 511 U.S. 738, 746 (1994) (stating that by 1979, the
Court “had already expanded the language of the Sixth Amendment well beyond its
obvious meaning”); see also CONG. RESEARCH SERV., LIBRARY OF CONG., THE
CONSTITUTION OF THE UNITED STATES OF AMERICA, ANALYSIS AND
INTERPRETATION 1430 (Johnny H. Killian & George A. Costello eds., 1996). The
Congressional Research Service has explained that:

Contemporaneously with the proposal and ratification of the Sixth

Amendment, Congress enacted two statutory provisions which seemed to

indicate an understanding that the [Sixth Amendment guarantse of the

assistance of counsel] was limited to assuring that a person wishing and



8 Law and Inequality [Vol. 20:1

Court’s decision in Powell v. Alabama,?® in which the Court, for
the first time, interpreted the U.S. Constitution, and specifically
the Sixth and Fourteenth Amendments,3 to require the
appointment of counsel in certain circumstances. 31

Powell v. Alabama, otherwise known as the “Scottsboro Boys
Case,” concerned nine Black youths, including Ozie Powell, who
were charged with raping two white girls in 1931 on a freight train
while traveling near Scottsboro, Alabama.32 The girls were with a
group of white boys who, with one exception, were thrown from the
train during an altercation with the Black youths.3% The suspects
were arrested the same day, before the train reached Scottsboro,
where a mob had formed.?4 At or before the arraignment six days
later, the trial judge appointed “all the members of the [local] bar”
to represent the defendants.3% However, at the trials held on April
6, 1931 (a mere six days after the arraignment), no one definitively
stepped forward to take responsibility for the defense of the boys.36
In four separate one-day trials, eight of the boys were found guilty
and sentenced to death.3 All but one of the convictions were
affirmed by the Alabama Supreme Court.38

able to afford counsel would not be denied that right. It was not until the
1930s that the Supreme Court began expanding the Clause to its present
scope.

Id.

29. 287 U.S. 45 (1932).

30. U.S. CoNST. amend. XIV. The Due Process Clause of the Fourteenth
Amendment prohibits a state from depriving any person of "life, liberty, or
property, without due process of law.” Id. at § 1.

31. Powell, 287 U.S. at 71-72; see also 2 CHESTER J. ANTIEAU & WILLIAM J.
RiCH, MODERN CONSTITUTICNAL Law 521 (2d ed. 1997) (noting that prior to
Powell, “there was no right to an appointed counsgel in an indigent case”); RUDSTEIN
ET AL., supra note 27, at 13-2 (stating that Powell was “[t]he first Supreme Court
case to address the right of an indigent to appointed counsel”); Brian L.
McDermott, Defending the Defenseless: Murray v. Giarratano and the Right lo
Counsel in Capital Postconviction Proceedings, 75 I0WA L. REv. 1305, 1309 (1990)
(“The Court in Powell v. Alabama first established the right to counsel . . . .").

32. See Powell, 287 U.S. at 49-51; see also id. at 74 (Butler, J., dissenting)
{(describing the four trials in which the nine youths were tried).

33. Seeid. at 50-51.

34. See id. at 51 (noting that the defendants were “met at Scottsboro by a large
crowd. It does not sufficiently appear that the defendants were seriously
threatened with, or that they were actually in danger of, mob viclence; but it does
appear that the attitude of the community was one of great hostility”).

35. Id. at 49, 53.

36. See id. at 53, 56; cf. Powell v. State, 141 So. 201, 203 (Ala. 1932) (stating
that the joint trial of five of the defendants—Ozie Powell, William Roberson, Andy
Wright, Olen Montgomery, and Eugene Williams—was held on April 8, rather than
April 6, 1931), revid, 287 U.S. 45 (1932).

37. See Powell, 287 U.S. at 50; id. at 74 (Butler, J., dissenting).

38. Id. at 50; id. at 74 (Butler, J., dissenting).
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In reversing those convictions, the U.S. Supreme Court held
that the Sixth Amendment requires that counsel be appointed at
state expense to assist an indigent defendant at trial.?® The Court
based its holding on that Amendment’s requirement that the
accused “have the Assistance of Counsel for his defence.’4®
Finding that “the right to have counsel appointed, when
necessary, is a logical corollary from the constitutional right to be
heard by counsel,” the Court ruled that the trial court erred in
failing to appoint specific counsel to assist the defendants.4!

Although the Sixth Amendment formed a basis for the
Court’s decision in Powell, the principal rationale for that decision
rested on the Fourteenth Amendment'’s Due Process Clause.42
Moreover, in Powell, the Court emphasized the importance of
appointed counsel] to the goal of justice, calling the necessity of
such counsel an “immutable principle[} of justice which inhere[s]
in the very idea of free government.”#3 The Court reiterated this
point a mere six years later in Johnson v. Zerbst,# when it wrote
that the Sixth Amendment “stands as a constant admonition that
if the constitutional safeguards it provides be lost, justice will not
‘still be done.”45

Johnson v. Zerbst is also significant because it more fully
explained the Sixth Amendment underpinning of the right to
appointed counsel, and it expanded that right to include all felony
prosecutions.48 Zerbst, however, only applied to federal courts.4?

39. See id. at 71-72 (holding that where the defendant is unable to employ
counsel in a capital case, due process of law requires that counsel be assigned for
him).

40, Id. at 66 {citation omitted).

41. Id. at 72.

42, Id. at 71 (“[T]he necessity of counsel was so vital and imperative that the
failure of the trial court to make an effective appointment of counsel was ... a
denial of due process within the meaning of the Fourteenth Amendment . .. .").

43. Id. at 71 (stating that the failure to appoint counsel under the
circumstances of that case “would be to ignore the fundamental postulate, already
adverted to, ‘that there are certain immutable principles of justice which inhere in
the very idea of free government which no member of the Union may disregard”
{quoting Holden v. Hardy, 169 U.S. 366, 389 (1898))).

44. 304 U.S. 458 (1938).

45. Id. at 462 (citation omitted).

46. See id. at 467-68. The Court stated:

Since the Sixth Amendment constitutionally entitles one charged with
fa) crime to the assistance of counsel, compliance with this
constitutional mandate is an essential jurisdictional prerequisite to a
federal court’s authority to deprive an accused of his life or liberty, . . .
If the accused . . . is not represented by counsel and has not competently
and intelligently waived his constitutional right, the Sixth Amendment
stands as a jurisdictional bar to a valid conviction and sentence
depriving him of his life or liberty.
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It was not until twenty-five years later that the Court, in the
seminal case of Gideon v. Wainwright,*® extended Zerbst's holding
to the states.49

In Gideon, the Supreme Court ruled that the Sixth
Amendment right to court-appointed counsel applied to the states
through the Fourteenth Amendment.5? In reaching that decision,
the Court relied not only on Powell and Zerbst, but also on “reason
and reflection [that] require us to recognize that in our adversary
system of criminal justice, any person haled into court, who is too
poor to hire a lawyer, cannot be assured a fair trial unless counsel
is provided for him.”5!

Gideon is also notable because it rejected the case-by-case
approach for Sixth Amendment court-appointed counsel analysis,
in which counsel is appointed only in certain circumstances after
balancing the competing interests.52 For the first time, it adopted
a per se approach for deciding whether a criminal defendant is
entitled to appointed counsel.’3 Crucial to the Court’s decision was
the “obvious truth” that a fair trial cannot be assured unless
counsel is made available to a poor defendant.5¢ Thus, in officially
embracing the view that under the Sixth Amendment all indigent
criminal defendants at trial are per se entitled to court-appointed
counsel, the Court once again paid heed to the overarching goal of
“achiev[ing] a fair system of justice.”55

Id. The Zerbst Court was unequivocal in its holding that the Sixth Amendment
requires that an indigent federal defendant be offered appointed counsel. Id.

417, Id.

48. 372 U.S. 335 (1963).

49, [d. at 344-45.

50. Id.

51. Id. at 344.

52. The case-by-case approach, exemplified by the holding in Betts v. Brady,
316 U.S. 455 (1942), imitially held sway with the Supreme Court. Betls, decided a
mere four years after Johnson v. Zerbst, held that the Sixth Amendment right to
the appointment of counsel in state prosecutions should be decided on a case-by-
case bhasis and was necessary only where it “seem[ed] to be required in the interest
of fairness.” Id. at 471-72. In so holding, the Court affirmed Betts' pro se robbery
conviction and concluded that the appointment of counsel was “not a fundamental
right, essential to a fair trial.” Id. at 471. Gideon overruled Beits, calling it “an
anachronism when handed down." Gideon, 372 U.S. at 345 (quoting amici curiae).

53. See ANTIEAU & RICH, supra note 31, at 522 (noting that Gideon rejected the
case-by-case approach for appointing counsel in criminal cases); William L. Dick,
Jdr., The Right to Appointed Counsel for Indigent Civil Litigants: The Demands of
Due Process, 30 WM. & MARY L. REV. 627, 627-28 (1989) (stating that Gideon
adopted the per se approach for criminal cases).

54. Gideon, 372 U.S. at 344.

55. Id. (stating that a constitutional principle behind the Sixth Amendment
right to appointed counsel is “to achieve a fair system of justice”).
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B. The Scope of the Right

The Sixth Amendment right to appointed counsel applies
only to “criminal prosecutions.” More specifically, it only applies
to criminal cases in which actual imprisonment will be imposed.5?
The Supreme Court made this limitation clear in two cases after
Gideon. First, in Argersinger v. Hamlin 58 the Court clarified that
the right to appointed counsel applies to misdemeanor
prosecutions.’® Assuring just outcomes was one of the principal
reasons for that decision.®® In so concluding, however, the Court
left open the question of whether the right to appointed counsel
applied to cases in which the authorized penalty included
incarceration, but where no actual incarceration would be
imposed.6! That question was answered in the negative by the
second case, Scott v. Illinois, in which the authorized penalty for
defendant Aubrey Scott's crime (shoplifting) included up to one
year in jail.82 Given that Scott’s actual sentence consisted of a fine
rather than jail time, the Court held that he had not been entitled
to a court-appointed lawyer.6® “[A}ctual imprisonment [is] the line
defining the [Sixth Amendment] constitutional right to
appointment of counsel,” the Court stated.s4

56. U.S. CONST. amend. VI.

57. See Scott v. Illinois, 440 U.S. 367, 373 (1979).

58. 407 U.S. 25 (1972).

59. Id. at 36-37.

60. See id. at 31 (“The assistance of counse! is often a requisite to the very
existence of a fair trial. . .."); see also id. at 34 (observing that even in cases that
do not go to trial, counsel is needed “so that [the accused] is treated fairly by the
prosecution”).

61. See Scott, 440 U.S. at 379 (Brennan, J., joined by Marshall, J., and Stevens,
J.. dissenting) (noting that “[tlhe question of the right to counsel in cases in which
incarceration was authorized but would not be imposed was expressly reserved [in
Argersinger]").

62. Id. at 368.

63. Seeid. at 373-74.

64. Id. at 373; see also id. at 374 (finding that the Sixth and Fourteenth
Amendments require that “no indigent criminal defendant be sentenced to a term
of imprisonment unless the State has afforded him the right to assistance of
appointed counsel in his defense”). The holding in Scott was reaffirmed in 1994 in
Nichols v. United States, 511 U.S. 738 (1994), in which the Court held that a prior
uncounseled conviction valid under Scott can be used to enhance the sentence in a
subsequent conviction.

Recently, the Supreme Court granted certiorari to review an Alabama
Supreme Court case that held that the right to appointed counsel is triggered
where a suspended term of incarceration is imposed conditioned on probation and
other terms. See Ex parte Shelton, No. 1990031, 2000 WL 1603806, at *5 (Ala. May
19, 2000) (holding that “a defendant who receives a suspended or probated sentence
to imprisonment has a constitutional right to counsel”), cert. granted, 121 S.Ct.
1955 (May 14, 2001) (No. 00-1214). As of November 19, 2001, oral argument had



12 Law and Inequality [Vol. 20:1

The right to appointed counsel, moreover, extends beyond the
trial phase of the criminal case.%® Such non-trial phases covered
by the right, known as “critical stages,” include preliminary
hearings, court proceedings after formal charges have been filed,
and certain pre-indictment procedures, such as line-ups.66 A right
to counsel also may exist after the trial.67

Extending the right to appointed counsel to non-trial phases
furthers the Sixth Amendment’s aim of ensuring just procedures
and outcomes. Conversely, and as discussed more fully below, this
aim has been undermined when it comes to selecting that
counsel.68 More specifically, although the Sixth Amendment has
been interpreted to guarantee the right to court-appointed counsel,
it has not been construed to guarantee the right to a specific
lawyer. When counsel is appointed, “normally the accused will not
be heard to object to the attorney assigned.”s® Indeed, “[c]ourts
generally hold that the initial selection of counsel to represent an
indigent is a matter resting within the almost absolute discretion
of the trial court.”™ This means as well that an indigent

not been scheduled. See U.S. SUPREME COURT, ARGUMENT CALENDARS (OCTOBER
TERM 2001),
hitp://www supremecourtus.gov/oral_arguments/argument_calendars.html (last
updated Nov, 19, 2001).

65. Under the Sixth Amendment, court-appointed counsel is also required for
other non-trial phases of a criminal prosecution. See ANTIEAU & RICH, supra note
31, at 524-27 (reviewing Supreme Court cases stating that under the Sixth
Amendment, court-appointed counsel is required during non-trial phases of a
criminal prosecution). See generally RUDSTEIN ET AL., supra note 27, at 13-38
(listing some of the phases of the criminal case where the right to counsel has been
found to be constitutionally required).

66. See RUDSTEIN ET AL., supra note 27, at 13-46 (stating that the determining
factor is whether the phase of the case is a “critical stage” of the proceeding); see
also Kirby v. Illinois, 406 U.S. 682, 688 (1972) (stating that the Sixth Amendment
right to counsel “attaches only at or after the time that adversary judicial
proceedings have been initiated against [the accused]”); Coleman v. Alabama, 399
U.S. 1, 9-10 (1970} (at preliminary hearing); United States v. Wade, 388 U.S. 218,
336-37 (1967) (at post-arrest lineup); Massiah v. United States, 377 U.8. 201, 205.
06 (1964) (after formal charges have been filed). But see 2 JOSEPH G. COOK,
CONSTITUTIONAL RIGHTS OF THE ACCUSED 8-11 (3d ed. 1996) (stating that a right
to counsel has generally been found not to exiat at the evidence-gathering stage).

67. See, e.g., Mempha v. Rhay, 389 U.S. 128, 137 (1967) (at sentencing);
Douglas v. California, 372 U.S. 353 (1963) (at the first appeal as of right). But see
Ross v. Mofftt, 417 U.S. 600, 617-19 (1974) (finding no constitutional right to
appointed counsel to pursue discretionary appeals).

68. Seeinfra Part IV.C.

69. COOK, supra note 67, at 8-55.

70. 3 WAYNE R. LAFAVE ET AL., CRIMINAL PROCEDURE 549-50 (2d ed. 1999); see
also Stephen J. Schulhofer & David D. Friedman, Rethinking Indigent Defense:
Promoting Effective Representation Through Consumer Sovereignty and Freedom of
Choice for All Criminal Defendants, 31 AM. CrIM. L. REv. 73, 102-03 (1993)
("(V]irtually every American court considering the issue has held that refusal to
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defendant does not have the right to replace his appointed lawyer
with other appointed counsel of his choice.” Conversely, subject to
few limitations,” a defendant with money can hire whomever he
wants as his lawyer.”

Despite the absence of input from the defendant regarding
the choice of appointed counsel, a defendant does have the
constitutional right to waive counsel altogether and represent
himself.7 To do so, the defendant must be competent, fully aware
of the right being waived, and informed of the “dangers and
disadvantages” of waiver.”® Thus, the waiver must be knowing
and intelligent, a determination the trial court must make based
on the particular facts and circumstances of the case.

accept the indigent’s choice of counsel is permissible and constitutional . . . ). For
the reasons for allowing the trial judge to appoint counsel without input from the
defendant, see 3 LAFAVE ET AL., supra, at 550-51.

T1. See 3 LAFAVE ET AL., supra note 70, at 555 (stating that an accused “has no
right to replace one appointed counsel with another even if that can be done
without causing any delay in the proceedings”).

72. For example, a defendant cannot be represented by a disbarred lawyer, or
one who is not licensed to practice in the jurisdiction in which representation is
sought, or by one who has a conflict of interest. See generally Holly, supra note 2,
at 190-98 (discussing some of the reasons a court might prohibit a retained lawyer
from handling a defendant’s case).

73. See Powell v. Alabama, 287 U.S. 45, 53 (1932) (noting that a defendant who
hires counsel should have “a fair opportunity to secure counsel of his own choice”);
see also 3 LAFAVE ET AL., supra note 70, at 557 ("Where defendant has a Sixth
Amendment or due process right to the assistance of counsel, that constitutional
guarantee encompasses the ‘right to retained counsel of his choosing’ as an aspect
of his ‘right to spend his own money to obtain the advice and assistance ... of
counsel.(citation omitted)); COOK, supra note 67, at 8-46 (“The right to counsel
includes the right of the accused to select counsel subject to certain limitations.”).

74. See Faretta v. California, 422 U.S. 806, 807 (1975) (holding that an accused
has a constitutional right to represent himself at trial). The right to self-
representation may also be protected by statute. See, e.g., 28 U.S.C. § 1654 (1994)
(In all courts of the United States the parties may plead and conduct their own
cases personally or by counsel . .. ."). But ¢f. Martinez v. Court of Appeal of Cal.,
528 U.S. 152, 154 (2000) (finding no constitutional right to self-representation on
appeal).

75. COOK, supra note 67, at 8-37 to 8-38 (“For the waiver to be effective, the
prosecution must show that the accused was competent to make a waiver and that
the accused was fully aware of the right being waived.”); Faretta, 422 U.S. at 835
(holding that before waiving counsel, the defendant must be informed of “the
dangers and disadvantages of self-representation”); see also RUDSTEIN ET AL., supra
note 27, at 13-53 to 13-72 (describing the general principles that apply to waivers of
counsel); 3 LAFAVE ET AL., supra note 70, at 574-81 (explaining in detail the
requisite warnings and judicial inquiry associated with counsel waivers).

76. See Johnson v, Zerbst, 304 U.S, 458, 464 (1938) (stating that the waiver of
counsel must be intelligent and intentional and that the court should consider the
totality of the circumstances in considering a waiver request); Faretta, 422 U.S. at
836 (waiver must be knowing and intelligent); see also RUDSTEIN ET AL., supra note
27, at 13-53, 55 (noting that waiver must be competent and determined on a case-
by-case basis); COOK, supra note 67, at 8-37 to 8-41 (discussing the requirements of
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C. Making the Right Effective

Consistent with the goal of achieving justice, the Sixth
Amendment right to counsel has been interpreted to include the
right to “effective” assistance of counsel.” For many years, courts
believed that the constitutional standard for effective assistance
differed depending on whether counsel was retained or
appointed.”® The Supreme Court laid that issue to rest in 1980
when it ruled in Cuyler v. Sullivan™ that there is “no basis for
drawing a distinction between retained and appointed counsel.”80
Four years later in Strickland v. Washington,8! the Court, for the
first time, provided a thorough analysis of what it means to be
“ineffective.”8?

According to Strickland, establishing ineffectiveness requires
proving that counsel's performance was deficient and that the
defense was prejudiced as a result.?® To establish prejudice, the
defendant must show that there is a reasonable probability that
the result in the case would have been different but for counsel’s

an effective waiver and citing relevant cases); 3 LAFAVE ET AL., supra note 70, at
538-39, 574-81 (discussing waiver of the Sixth Amendment right to counsel).

77. McMann v, Richardson, 397 U.S. 759, 771 n.14 (1970) ("It has long been
recognized that the right to counsel is the right to the effective assistance of
counsel.”).

78. See COOK, supra note 67, at 8-64 to 8-65 ("For many years, lower courts had
disagreed on whether the same constitutional standard for effective assistance of
counsel applied when counsel was appointed as when counsel was retained. ...
[Indeed, some believed that] the burden of proof resting with the accused would be
greater in [cases where counsel had been retained].”).

79. 446 U.S. 335 (1980).

80. Id. at 344-45 (“Since the State’s conduct of a criminal trial itself implicates
the State in the defendant's conviction, we see no basis for drawing a distinction
between retained and appointed counsel that would deny equal justice to
defendants who must choose their own lawyers."”); see also COOK, supra note 67, at
8-65 (stating that the controversy regarding whether the effectiveness standard
was different for retained versus appointed attorneys was resolved in Cuyler v,
Sullivan).

81. 466 U.S. 668 (1984).

82. Id. at 683 (noting that the case “presents a type of Sixth Amendment claim
that this Court has not previously considered in any generality”); see also 3 LAFAVE
ET AL., supra note 70, at 621 {ocbserving that prior to Strickiand, the Supreme
Court “had not sought to articulate a comprehensive conception of ineffective
assistance of counsel,” and stating that Strickland focused on the Sixth
Amendment, but that the ineffectiveness standard articulated therein has
“apparent applicability as well to those stages of the process in which due process
or equal protection establish a constitutional right to counsel”).

83. Strickland, 466 U.S. at 687 ("A convicted defendant's claim that counsel's

assistance was so defective as to require reversal of a conviction... has two
components. First, the defendant must show that counsel’s performance was
deficient . ... Second, the defendant must show that the deficient performance

prejudiced the defense.”).
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deficient performance 84 A reasonable probability “is a probability
sufficient to undermine confidence in the outcome.”88

In delineating a performance standard to which all attorneys
must adhere, Strickland sought to maintain an adversarial system
that was just: one that ensured fairness for the accused and
reliable results for society at large. In the Court’s own words:

The Sixth Amendment recognizes the right to the assistance of

counsel because it envisions counsel’'s playing a role that is

critical to the ability of the adversarial system to produce just

results. An accused is entitled to be assisted by an attorney,

whether retained or appointed, who plays the role necessary to

ensure that the trial is fair.86

The standard Strickland established, however, is very
deferential to counsel’'s performance.8? Indeed, as the Court made
clear in that case and in another case decided the same day, there
is a presumption that counsel’s performance is effective.88 This
deference undercuts the pursuit of justice, because it means that,
for all intents and purposes, attorney decisions regarding trial
strategy and tactics are largely immune from attack from a
defendant claiming ineffectiveness.8? Such deference, in Justice

84, Seeid. at 694 (stating the test for prejudice as: “[t]he defendant must show
that there is a reasonable probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different”). With regard to the burden
of proof, see United States v. Cronic, 466 U.S. 648, 658 (1984) (stating that the
burden of proving a constitutional violation of the right to effective assistance of
counsel rests with the defendant).

85. Strickland, 466 U.S. at 694.

86. Id. at 685; see also id. at 684 (“[T]his Court has recognized that the Sixth
Amendment right to counsel exists, and is needed, in order to protect the
fundamental right to a fair trial”™); id. at 686 (stating that producing a “just result”
is the purpose of the constitutional requirement of effective assistance of counsel).

87. Id. at 689, (“Judicial scrutiny of counsel's performance must be highly
deferential.”).

88, See id. at 689 (noting that “a court must indulge a strong presumption that
counsel’'s conduct falls within the wide range of reasonable professional
assistance”); Cronic, 466 U.S. at 658 (stating that “we presume that the lawyer is
competent to provide the guiding hand that the defendant needs”).

89. See COOK, supra note 67, at 8-92 (“Tactical and strategic decisions which
might have been handled differently by many or even most attorneys will not
establish incompetence.”); c¢f. 3 LAFAVE ET AL, suprg note 70, at 717-18. Professor
Wayne LaFave observes, however, that:

[A] decision apparently based on a tactical judgment is not therefore
rendered immune from an incompetency challenge . ... Speaking to the
interplay between an attorney’s duty to investigate and the making of
strategic decisions, the Strickland Court did note that ‘strategic choices
made after thorough investigation of law and facts relevant to plausible
options are virtually unchallengeable.’ This [standard] obviously requires
great deference for strategic choices, but it comes with the important
prerequisite of a ‘complete investigation.’
Id.
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Marshall's words, “covertly ... legitim[izes] convictions and
sentences obtained on the basis of incompetent conduct by defense
counsel.”90

Also problematic for the pursuit of justice is Strickland's
requirement that prejudice be shown before a defendant who is
the victim of incompetent counsel can obtain relief.?! So long as
counsel’'s errors do not have a “reasonable probability” of casting
“reasonable doubt” on the defendant’s guilt, the Court said, those
errors can be ignored.?2 Due process, however, in this instance,
should not depend on proving injury. The absence of fair
procedures itself should be sufficient to establish a constitutional
violation.9

Finally, the Supreme Court has also made clear that the
right to effective counsel does not mean that a defendant has the
right to “meaningful” counsel. In Morris v. Slappy,® decided one
year before Strickland, the Court reviewed a ruling by the Ninth
Circuit Court of Appeals that the Sixth Amendment right to
counsel “include[s] the right to a meaningful attorney-client
relationship.”?5 The Court summarily rejected any such notion,
. saying that “[n]o court could possibly guarantee that a defendant
will develop the kind of rapport with his attorney—privately
retained or provided by the public—that the Court of Appeals
thought part of the Sixth Amendment guarantee of counsel.”9

As explained below, the language used in Slappy conveys the
message that the Court does not really care about the nature of
the relationship between the appointed lawyer and the poor
chent.9”7 Indigent clients care deeply about that relationship
because, most significantly, they have little or no say in who their
lawyer will be. In employing uncaring language and by
sanctioning procedures that the indigent sees as fundamentally
unfair, the Court in Slappy, like some aspects of the Strickland
opinion, undermined the Sixth Amendment’s call for justice.%8

90. Strickland, 466 U.S. at 713 Marshall, J., dissenting).

91. See supra notes 83-85 and accompanying text.

92. Strickland, 466 U.S. at 695 (1984) ("[Tlhe question is whether there is a
reasonable probability that, absent the errors, the factfinder would have had a
reasonable doubt respecting guilt.”).

93. See id. at 710-12 (Marshall, J., dissenting) (arguing that Strickiand’s
prejudice standard is erronecus and that the right to effective counsel guarantees
“fundamentally fair procedures” irrespective of the outcome in the case).

94, 461 U.S. 1 (1983).

95. Id. at 10-11.

96. Id. at 13-14.

97. Seeinfra Part IV.B.

98. See Strickland, 466 U.S. at 668; infra Part IV.B.
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II. An Indigent Black Defendant’s Concerns About Having
a White Court-Appointed Lawyer

As can be seen from the foregoing discussion, while the
Supreme Court's right to counsel cases acknowledge the
importance of ensuring justice, some of those cases do a better job
than others in furthering that goal. With that goal in mind, this
Article now turns to the concerns an indigent Black defendant
may have in being appointed a white lawyer.9® For ease of
reference, these concerns have been incorporated into three broad
arguments: the Racism Argument, the Effectiveness Argument,
and the Expediency Argument. A Black defendant may rely on
one or a combination of these arguments in justifying his concerns
over having a white lawyer.100 Each of these three arguments will
be discussed in turn.

A. The Racism Argument

The Racism Argument is predicated on a profound distrust of
the entire criminal justice system. It posits that racism infects
most, if not all, of the nation’s criminal laws and the actors who
create, enforce, and interpret them. A defendant making this
argument believes either that his white appointed lawyer is racist
or that the criminal justice system, of which the appointed lawyer
is a part, is racist. In the defendant’s mind, therefore, the lawyer
cannot be trusted. The result is that the defendant may refuse to
meaningfully communicate with the lawyer or rely on the latter’s
judgment and advice. “I don’t want to participate in this sham
representation,” the defendant may say, “since this racist system
is already rigged against me, and you (the lawyer), whether racist
or not, are part of that system.”

The concerns expressed in the Racism Argument may
constitute a fundamental impediment to establishing an effective
attorney-client relationship, These concerns may be based on

99. The focus here is on race-based concerns. Moreover, the purpose of this
section is not to examine whether the defendant's concerns are valid, but merely to
elaborate on what some of those concerns may be. This purpose is important to
remember, considering that some of the defendant’s arguments may be racist or
predicated upon inaccurate racial stereotypes. Some of those stereotypes, for
example, that a white lawyer cannot be as effective as a Black lawyer, can also
work in the converse.

100. There may, of course, be other race-based concerns and arguments that a
Black defendant may have. This Article focuses only on those that the author has
been able to identify. These arguments also assume that the appointed lawyer is
competent to handle the defendant's case according to the standard established in
Stricklond. See generally Strickland, 466 U.S. at 668 (1984).
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overt acts of racial discrimination, by the police for example,
inflicted upon or witnessed by the defendant personally. Or, they
may be based on racist acts that have been brought to the
accused’'s attention by family, friends, or the media. Such overt
acts, even just one, can produce a profound skepticism in the
fairness of “the system.” “Justice is for white people,” he may
believe, “not for a Black defendant like me."”?01

The defendant’s concerns also may be based on the existence
of a form of racism that is less overt, more subtle, but more
prevalent.%2 This racism is a product of what Professor Charles
Lawrence terms “unconscious racial motivation.”19% Racism,
according to Professor Lawrence, is embedded in our culture and is
part of a shared “common historical and cultural heritage.”104 This
shared cultural experience undergirds our thoughts and actions,
and influences our feelings about race.!95 Many of these feelings
cast people of color in a negative light, assume that whites are
somehow superior, or attach irrational significance to the color of a
person’s skin. 1% According to Lawrence, most people are unaware

101. One USA Today/CNN/Gallup poll conducted in 1995 found that “sixty-six
percent of blacks believe that the criminal justice system is racist and only thirty-
two percent believe it is not racist.” Paul Butler, Racially Based Jury Nullification:
Black Power in the Criminal Justice System, 105 YALE L.J. 677, 699 (1995}); see also
id. at 699 n.115 (stating the results of another poll that showed “that 54% of blacks
thought [the] criminal justice system was biased against blacks"); ¢f. Alexandra
Walker, Conversation in Black and While, WASH. POST, Sept. 2, 2001, at B8
(revealing that “[iln June [2001], a Gallup Poll reported that 66 percent of black
Americans believe race relations always will be a problem in this country,” and
that a “survey, conducted by Harvard University, the Henry J. Kaiser Family
Foundation and The Post, found that eight in 10 blacks say they occasionally
experience incidences of racism”).

102. See Charles R. Lawrence III, The Id, the Ego, and Egqual Protection:
Reckoning with Unconscious Racism, 39 STAN. L. REv. 317, 335 (1987)
(“Increasingly, as our culture has rejected racism as immoral and unproductive . . .
hidden [racial] prejudice has become the more prevalent form of racism.”). When
he wrote that article, Lawrence was Professor of Law at Stanford University. Id. at
317 n*, Currently, he 15 Professor of Law at the Georgetown University Law
Center. See GEORGETOWN UNIVERSITY Law CENTER,
http:/fwww . law.georgetown.edu/index.html (last visited Nov. 30, 2001).

103. Lawrence, supra note 102, at 322.

104, Id.

105. See id. at 330 (“[R]acism in America . .. is part of our common historical
experience and, therefore, a part of our culture. It arises from the assumptions we
have learned to make about the world, ourselves, and others as well as from the
patterns of our fundamental social activities.”).

106. See id. at 322 {Because of this shared experience, we also inevitably share
many ideas, attitudes, and beliefs that attach significance to an individual's race
and induce negative feelings and opinions about nonwhites.”). Lawrence adds:

For many whites, the explanation [for Black inequality] lies in the
inherent inferiority of blacks. Few will express this belief openly. It is no
longer consistent with American ideclogy to speak in terms of inherent
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of the influence these unconscious racist feelings have in their
everyday actions with minority groups.!’9? “We do not recognize
the ways in which our cultural experience has influenced our
beliefs about race or the occasions on which those beliefs affect our
actions,” Lawrence explains, “[because] [wlhen an individual
experiences conflict between racist ideas and the societal ethic
that condemns those ideas, the mind excludes his racism from
consciousness.”108

Thus, a white lawyer may not be conscious of the racism that
hangs like a cloud over the defendant's case. A Black defendant
making the Racism Argument, however, will be aware of this
racism or at least suspect its existence. Without studies or
statistics, and in the face of denials by “the system,” this
defendant, in the words of Professor Paul Butler, “knows what he
knows”:109 that his race has been, and will be, an impediment to
retaining his liberty.110

In sum, the Racism Argument is rooted in concerns Professor
Butler labels the Racial Liberal Critique and the Racial Radical
Critique.

American criminal justice is racist because it is controlled

primarily by white people, who are unable to escape the

culture’s dominant message of white supremacy, and who are

therefore inevitably, even if unintentionally, prejudiced.

These white actors include legislators, police, prosecutors,

judges, and jurors. They exercise their discretion to make and
enforce the criminal law in a discriminatory fashion.

racial traits. But the myth of racial inferiority remains embedded in the
fabric of our culture.

Id. at 375.
107. Id. at 322 ("Americans share a common historical and cultural heritage in
which racism has played and still plays a dominant role.... To the extent that

this culturat belief system has influenced all of us, we are all racists. At the same
time, most of us are unaware of our racism.").

108. Id. at 323.

109. In his article, The Evil of American Criminal Justice: A Reply, George
Washington University Law Professor Paul Butler describes the concept of
“knowing what you know” to establish the existence of some fact, like racism, that
is not readily provable. See Paul Butler, The Euvil of American Criminal Justice: A
Reply, 44 UCLA L. REV. 143, 143-44 (1996). “Knowing what you know,” writes
Butler, “refers to those beliefs, often emotional, that are at the core of one’s being
and that precede or subvert education and other formal ways of knowing." Id. at
143.

110. See id. at 143-44 ("I think that knowing what you know informs the
perspective of many African Americans when they consider the ugly statistic that
one out of three young black men [as opposed to one in fourteen white men] are
under criminal supervision . .. ."”); id. at 145 n.8 (noting the statistic that “fijn the
United States, there are more young black men in prison than in college . . . [and]
there are more African-American men, in absolute numbers, in prison than whites,
even though white men cutnumber African-American men more than five to one”).
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Sometimes the discrimination is overt . . . and sometimes it is
unintentional .... [Further, the] criminal law is racist
because, like other American law, it is an instrument of white
supremacy. Law is made by white elites to protect their
interests and, especially, to preserve the economic status quo,
which benefits those elites at the expense of blacks, among
others. Due to discrimination and segregation, the majority of
African Americans receive few meaningful educational and
employment opportunities and, accordingly, are unable to
succeed, at least in the terms of the capitalist ideal.111

Finally, the indigent defendant’s poverty may exacerbate his
feelings of alienation and powerlessness. Not only does a poor
defendant not have any say in who his appointed lawyer will be,
but, like the defendant in Morris v. Slappy,’'? whose counsel
announced that he was ready for trial over his client’s objection, he
also may be thwarted from controlling the conduct of his own
defense.!’3 As some commentators have observed:

Indigents commonly mistrust the public defender assigned to
them and view him as part of the same court bureaucracy that
is “processing” and convicting them. The lack of trust is a
major obstacle to establishing an effective attorney-client
relationship. The problem was captured in a sad exchange
between a social science researcher and a prisoner: “Did you
have a lawyer when you went to court? “No. I had a public

defender ”114

B. The Effectiveness Argument

This argument is more practical than the Racism Argument.
It focuses not on the prevalence of racism, but on the effectiveness
of counsel. It asserts that a white court-appointed lawyer cannot
be as effective on behalf of a Black defendant as an African-
American lawyer.!16

111. Butler, supra note 101, at 692.93. For commonly cited examples of racism
in the criminal justice system, see id. at 695-697.

112. 461 U.S. 1 (1983).

113. In contrast, a retained lawyer who disobeys his client’s wishes can be
summarily fired and replaced. See, e.g., MODEL RULES OF PROF'L. CONDUCT R. 1.16
cmts. 4 & 5 (2001) (“A client has a right to discharge a [retained] lawyer at any
time, with or without cause, subject to liability for payment for the lawyer's
services , ... Whether a client can discharge appointed counsel may depend on
applicable law . .. .").

114. Schulhofer & Friedman, supra note 70, at 86,

115. The assumption in this section is that the defendant's objective is to “win”
his case, i.e., obtain a dismissal of the charge(s), an acquittal of same, or an
acceptable sentence. See id. at 77 (“Criminal defendants, we may assume, are
ordinarily interested in winning acquittal, or if that fails, the lowest possible
sentence.”). This Article does not address the concerns of a criminal defendant
with a different objective, e.g., a political activist who orchestrates his arrest and
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The basis for this argument is not that the appointed lawyer
or the system is racist per se, but that the lawyer, being a member
of the majority, cannot or will not fully understand or appreciate
what it means to be Black in America. Consequently, the lawyer
cannot or will not accept or truly understand the prevalence of
racism in the criminal justice system; the interplay between race
and poverty; and the effects racism plays in the upbringing of
African-American youth in this country, including how and why
race contributed to the defendant facing these particular criminal
charges. Given this lack of acceptance and understanding, the
argument goes, a white lawyer may “{fail] to take racial
differences into account [and thereby miss] a large part of the
client’s story and problem.”118

The reason a defendant of color may have this concern is the
unique but shared effect race has on his life. As Professor David
Wilkins has written:

Race exerts a major influence over every significant aspect of
the lives of black Americans. It literally colors the way that
we are perceived by the world at the same time that it shapes
our self-perceptions. As a result, blacks are inextricably
bound together, both in the sense that the actions of
individual blacks impact the opportunities of other blacks, and
in the manper in which the opportunities available to all
blacks are tied to the fate of the black community as a whole.
Consequently, race is likely to be an important aspect of a
black American’s identity, if only to the extent that blacks
seek to protect black identity from negative attacks by others.
The essential point is that in today’s America, race matters in
ways that inevitably structure identity.}17

wants a trial to showcase his cause, or a defendant who wants to hire an African-
American lawyer to support the advancement of Black lawyers in the legal
profession.
116. Acevedo et al., supra note 5, at 15 (‘[Wlhites may be unaware and
unfamiliar with the lives of their clients of color to such an extent that failure to
take racial differences into account may mean missing a large part of the client's
story and problem.”).
117. David B. Wilkins, Identities and Roles: Race, Recognition, and Professional
Responsibility, 57 MD. L. REv. 1502, 1532-33 (1998). When his article appeared,
Wilkins was Kirkland and Ellis Professor of Law and Director of the Program on
the Legal Profession at Harvard Law School. Id. at 1502 n.*. One cbserver has
noted that:
[R)ace ‘transcends place, creating a community that has little to do with
geography but everything to do with the larger political and cultural
community of color’ This larger community, ‘generally recognizes the
reality of racism, the pleasure of a common culture, and the need to act
together to effectuate common interests and to remedy common problems
that repeat themselves across geographical divides.’

Anthony V. Alfieri, Race Trials, 76 TEX. L. REV. 1293, 1351 (1998) (quoting Lisa A.

Kelly, Race and Place: Geographic and Transcendent Community in the Post-Shaw
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Thus, a Black indigent defendant may feel more comfortable
with a lawyer of his own race. He may believe that a Black lawyer
will be less critical and more sensitive, accepting, knowledgeable,
and empathetic than a white attorney.!!8 In sum, he may make
assumptions about the lawyer’s ability based on the latter’s race.

A recent written survey of lawyers in the Civil Division of the
New York City Legal Aid Society illustrates this point.!1® When
asked, “Do you believe your clients take the race of their attorney
into consideration?’ a majority of the white female lawyers and
lawyers of color (male and female) answered in the affirmative.120
One Black attorney stated that “clients often make assumptions
about the ability of their lawyer to identify with their concerns
based on whether or not their attorney is of the same race.”121 A
Latino lawyer wrote, “I sense a certain degree of apprehension and
confusion when the attorney of record lacks the necessary
sensitivity with minority clients.”122 As the authors of this survey
concluded:

Those who share a common identity group factor such as race,
should feel better able to communicate their needs and their
feelings to others of the same race. Their shared identity
would facilitate understanding and allow for more productive
counseling. What little scholarship there is in this area seems
to support this theory.123

Based at least in part on the assumption that race affects
ability, an accused of color making the Effectiveness Argument

Era, 49 VAND. L. REV. 227, 234-35 (1996)).

118. See Acevedo et al., supra note 5, at 56 ("Clearly, a Black Latina attorney
who was raised in poverty and experienced discrimination firsthand will view
racism differently than a white male raised in affluent suburbs who has been
taught to disregard the ‘invisible package of unearned assets.” (citation omitted)).

119. The survey sent out ninety-seven anonymous questionnaires to staff and
managing attorneys in the Civil Division of the Legal Aid Society of the City of New
York. Seeid. at 25. “The Civil Division is the largest provider of civil legal services
to the poor in New York City.” [Id. at 28. Whereas some ninety percent of the
Divigion's clients are people of color, sixty-three percent of the attorneys on staff
are white. Id. at 29, The purpose of the survey was to test the Neutrality and Race
Consciousness models of lawyering. Id. at 3-4.

120, Id. at 33-34. Interestingly, a majority of white male attorneys answered
“no” to this question, “indicating that they do not believe that their clients take the
race of their attorney into account.” Id. at 33.

121. Id. at 34.

122. Id.; see also id. at 37-38 (noting in the same survey that “the majority (59%)
of all pecple of color believed that their race had a positive effect, indicating that
they felt that the race-based commonality they have with their clients facilitates
representation of those clients” and that, in contrast, “as a group, [71% of] white
attorneys believe that race does not play a part in the attorney-client
relationship”}.

123. Id. at 18.
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believes that a white lawyer will be less effective than a Black
attorney.!2¢ Four areas in particular may be of concern. First, the
accused may be concerned about the lawyer’s effectiveness in the
courtroom. He may believe that a white lawyer will not relate as
well to the judge, jury, or prosecutor, or that they will not relate as
well to him. This concern may be general or it may relate to a
specific issue in the defendant’s case. For instance, the accused
may want his race or racism to be a central part of his defense. He
may want to “play the race card,” and he may feel that it will be
done more effectively by a lawyer of color.126 Examples of such a
defense include arguing to the fact-finder that it should disregard
some key piece of evidence because it is tainted by racism, that it
should return a not guilty verdict because the entire prosecution is
racist, or that it should nullify the verdict because of the
defendant’s race.126

Second, the defendant may be concerned with the lawyer’s
effectiveness in negotiations with the prosecutor. The accused
may feel that a white lawyer cannot negotiate for a plea bargain
as effectively because, as noted, he does not fully understand a
Black defendant’s situation, background, or perspective. In this
sense, an African-American lawyer may be able to negotiate with
more credibility and authority than his white counterpart. This is
particularly true, the defendant may believe, in cases where race
or racism is an issue in the case, which it frequently is. Indeed, a
Black accused may legitimately believe that race is always an
issue in the case, most notably in sentencing where sentencing
guidelines disparately impact Black offenders. Likewise,
arguments to the prosecutor that a particular police officer
targeted the defendant because of his race or that some key piece

124. The defendan!s race also may be a factor in the lawyer's effectiveness.
Many lawyers, Black and white, believe that people of color are not treated as fairly
by the courts as whites. See, eg., id. at 48 (reporting that a majority of the
attorneys surveyed (Black and white) in the Civil Division of New York City's Legal
Aid Society believe that their clients of color are treated less favorably than their
white chents).

125. This argument assumes that there is a legitimate basis for the “race card”
defense in the facts of the case.

126. See, e.g., Butler, supre note 101, at 677 (arguing that African-American
jurors should take race into account in deciding whether to nullify a verdict); see
also id. at 705 (stating that “[a]ny juror legally may vote for nullification in any
case, but, certainly, jurors should not do so without some principled basis™); cf.
John W. Bissell, Comments On Jury Nullification, 7T CORNELL J.L. & PUB. POL'Y 51,
55.56 (1997) (stating that nullification is a violation of the juror's sworn oath to
return a verdict congistent with the evidence and the law, and quoting one federal
judge as saying, “[jury nullified] verdicts are lawless, a denial of due process and
constitut(e] an exercise of erroneously seized power” (citation omitted)).
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of evidence should be discredited because of racism may fare
better coming from an African American. Finally, the prosecutor
himself may be a person of color, and the defendant may believe
that having a lawyer of the same race will result in better rapport
between the two.

A third area in which effectiveness may be a concern is
investigation and trial preparation. A defendant making the
Effectiveness Argument could claim that a Black lawyer can get
greater and better access to some African-American witnesses or
be more likely to succeed in obtaining relevant information from
them. He may feel, for instance, that some witnesses will be more
likely to cooperate with a Black lawyer than a white one. Access
to predominately Black neighborhoods may also be viewed as
easier for a Black lawyer, who may be welcomed as a “brother
helping a brother.”127

Finally, our hypothetical defendant could argue that a Black
lawyer will be more effective at gaining the trust and confidence of
the accused's family and friends. These groups may be more apt to
trust such a lawyer, who is “one of them,” than a white attorney
who could be viewed as being aligned with the very system that is
responsible for prosecuting the defendant. The appointed lawyer’s
effectiveness within this milieu may be of paramount importance
to the accused, as the accused may be relying on advice from his
family and friends during the progression of the case.

Regardless of whether the defendant is concerned with
courtroom effectiveness or his counsel’'s effectiveness outside the
courtroom, a defendant making the Effectiveness Argument
believes that race matters in his counsel’'s performance. Perhaps
this is why, as one attorney in the aforementioned Legal Aid
survey noted, “there are ... clients who specifically request a
‘black attorney.”’128

C. The Expediency Argument

Like the preceding argument, the Expediency Argument
focuses on the practical. It starts from the same premise as the
Effectiveness Argument: that a white attorney, being an
“outsider,” does not fully understand or appreciate what it means
to be Black in America. Because of this deficiency, both of these
arguments would say, the white lawyer is handicapped,

127. See WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 284 (1981)
(defining “brother,” among other definitions, as “a person regarded as sharing a
common national or racial origin with the user of the word”).

128. Acevedo et al., supra note 5, at 35 n.142.
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detrimentally affecting his performance on behalf of his client.

But, whereas the Effectiveness Argument claims that the
white lawyer cannot be as effective as his Black counterpart, the
Expediency Argument says that he can. In other words, the white
lawyer’s deficiency in knowledge, understanding, and sensitivity
can be rectified. He can be re-educated and re-indoctrinated to
think as a Black lawyer, at least to the extent that he can be as
effective as one. Accomplishing these tasks, however, would
require substantial time and effort, commodities that the indigent
defendant has in short supply. Thus, the bottom line of the
Expediency Argument is the same as the Racism and
Effectiveness Arguments: a Black lawyer is preferable to a white
one.

The Expediency Argument represents a fallback position of
sorts for an African-American client defending his desire for a
Black lawyer. “I concede that you, the white lawyer, are not
racist, and can be as effective as a Black attorney,” the client
would say, “but, you must concede that your performance on my
behalf may not be as effective as your Black counterpart given the
effects race has played and will play on my case (see Effectiveness
Argument).” “To rectify this problem,” the client continues, “I, at a
minimum, will have to spend many hours educating you, and
sharing with you my experiences and insights about race. Neither
you nor I have the time or willingness to undertake this enormous
task, so I tell you again, I want a Black lawyer to represent me.”

In the final analysis, the Expediency Argument takes a
pessimistic view of the white appointed attorney-Black indigent
client relationship. It acknowledges that there is a problem with
that relationship, but that the problem is beyond repair given the
practicalities of the “real world.” Much of this pessimism is well-
founded, being based on the “real world” indigent defense
phenomena of inadequate defense funding and resources,
appalling attorney-to-client ratios, and insensitive judges who are
often more interested in moving cases along than doing justice.!??

129. One example of this insensitivity can be found in the state and federal
criminal courts in Alexandria, Virginia. Both of these courts utilize what is
euphemistically called “The Rocket Docket,” under which criminal cases, even very
serious ones, must go to trial or plead out within a certain accelerated time period,
often sixty days, after indictment. For overworked public defenders, this rush to
trial puts an enormous strain on the already stressed attorney-client relationship.
This kind of scheduling is particularly egregious when the defendant’s case enters
the system though an indictment rather than an arrest warrant. Such cases
generally have already been “worked up” and investigated by the government prior
to the indictment so that the prosecutor is, for all practical purposes, ready for trial
before the court-appointed lawyer has even received the case. Of course,
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Some of this pessimism is also grounded in laziness and inertia.
After all, creating a better racial relationship with the lawyer
requires hard, sometimes painful work. Overcoming that inertia
is difficult, to say the least, especially given the deservedly
fatalistic approach to which most Black indigent defendants are
inclined. In this sense, then, the Expediency Argument is similar
to the Racism Argument, as both see “the system” as the source of
the problem.

I11. The White Court-Appointed Lawyer’s Possible
Responses

Like the defendant’s arguments, the white lawyer’s responses
will be dictated by his perspective, a perspective that may view
racism differently given his upbringing, education, and enjoyment
of the majority’s “invisible package of unearned assets.”!3° The
key is for the lawyer to see all perspectives, to step outside of
himself, as it were, so that he can bring to the table a more
informed view. Of course, some of the following responses will do
that better than others, and some not at all.

Some of the responses also contain elements of what
Professor Alan Freeman has described in the context of racial
discrimination law as the Perpetrator Perspective and the Victim
Perspective.13! As Professor Freeman sees it, anti-discrimination
law can take either of these two perspectives, the latter
perspective being the more desirable of the two.132

The Perpetrator Perspective views the underlying cause of
racial discrimination not as a systemic problem, but as the

defendants with means are not as prejudiced by such scheduling, as they can hire
their retained lawyers well before arrest/indictment.

130. Pegey McIntosh, White Privilege and Male Privilege: A Personal Account of
Coming to See Correspondence Through Work in Women’s Studies, in CRITICAL
WHITE STUDIES, LOOKING BEHIND THE MIRROR 291 (Richard Delgado & Jean
Stefancic eds., 1997). McIntosh writes:

I have come to see white privilege as an invisible package of unearned
assets which I can count on cashing in each day, but about which I was
‘meant’ to remain oblivious, White privilege is like an invisible weightless
knapsack of special provisions, assurances, tools, maps, guides, codebooks,
passports, visas, clothes, compass, emergency gear, and blank checks.
Id., see also id. at 293-94 (listing forty-six privileges that whites enjoy merely
because of their skin color, including Caucasians’ assurance “that if [they] need
legal or medical help, [their] race will not work against [them]”).

131. See Alan D. Freeman, Legitimizing Racial Discrimination Through
Antidiscrimination Law: A Critical Review of Supreme Court Doctrine, 62 MINN, L.
REV. 1049, 1049 (1978). When his article appeared, Freeman was Professor of Law
at the University of Minnesota Law School. Id.

132. Seeid. at 1052-57.
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individual action or actions of a perpetrator on a victim.!33 [ts
focus is to stop the particular perpetrator, not to address the
underlying conditions that cause the discrimination.! Thus, for
instance, the solution under the Perpetrator Perspective for an act
of discrimination by a waiter in a restaurant would be to fire the
waiter rather than to address the hiring and training practices of
the waiters restaurant-wide.

The Victim Perspective, on the other hand, views
discrimination as more than just the individual acts of some
bigots. This perspective says that the root causes of
discrimination lie deeper, in the structure of our laws and in the
societal conditions that treat African Americans as “member|[s] of
the perpetual underclass.”135 Under this perspective, racial
discrimination will persist until conditions like unemployment,
inferior schools, and inadequate housing are eliminated.136

Freeman argues that anti-discrimination law is “hopelessly
embedded in the perpetrator perspective.”’3? As will be seen, that
perspective also permeates some of the responses a white
appointed lawyer may have to our hypothetical African-American
client. And to the extent that those responses are infused with the
Perpetrator Perspective, the cause of justice—a key principle
behind the Sixth Amendment—is undermined.

Generally, the lawyer responding to a Black defendant’s
concerns can take two broad approaches: he can dispute the
defendant's concerns, or he can agree with them in whole or part.
The responses in these two approaches can be categorized into

133. Seeid. at 1053.

134, See id. Professor Freeman writes:

The perpetrator perspective sees racial discrimination not as conditions,
but as actions, or series of actions, inflicted on the victim by the
perpetrator. The focus is more on what particular perpetrators have done
or are doing to some victims than it is on the overall life situation of the
victim class.

Id.

135. Id. at 1052-53. Freeman further states:

From the victim's perspective, racial discrimination describes those
conditions of actual social existence as a member of a perpetual
underclass. This perspective includes both the objective conditions of
life—lack of jobs, lack of money, lack of housing—and the consciousness
associated with those objective conditions—Ilack of choice and lack of
human individuality in being forever perceived as a member of a group
rather than as an individual.
Id.

136. See id. at 1053 (‘The victim . . . conception of racial discrimination suggests
that the problem will not be solved until the conditions associated with it have been
eliminated.”).

137. Id.
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three groups: the Denial or the No Racism Response, the
Irrelevance Response, and the Relevance Response. The lawyer
may rely on one of these individually or in combination in
addressing the defendant’s concerns over having a white lawyer.138
Each of these three responses and their variants will now be
discussed in turn.139

A. Denial or the No Racism Response

The thrust of this response is to deny that racism exists or is
still a problem. It attempts to answer the charge made in the
Racism Argument that either the white court-appointed lawyer is
racist or the system, of which he is a part, is racist. The Denial or
No Racism Response asserts simply that the defendant is wrong;
that is, it is inaccurate to say that the white lawyer and/or the
system as a whole are racist. “You are mistaken,” the lawyer may
say to his African-American client, “racism is no longer a problem,
and you should therefore trust me/the system.”

1. The “not us” variant

One variant of the No Racism Response is to deny the
continued existence of racism in both the individual lawyer and
the system as a whole. “Racism was at one time a serious
problem,” the lawyer might say, “but it is now a thing of the past,
and neither I nor the police, prosecutors, judges, or jurors are
racists.”

This variant attempts to address the defendant’s charge of
racism in one broad and swift stroke by grouping together the
individual lawyer and “the system.” Its purpose is to get past the
charge, to dismiss it, so that the lawyer can move on to other

138. Like the indigent Black defendant’s concerns, the white appointed lawyer's
responses may be based on racist beliefs or inaccurate racial stereotypes. Again,
this Article does not examine the validity of these responses, but merely elaborates
on what some of the responses may be. There may, of course, be other responses
that a white lawyer may have. This Article focuses only on those which the author
has been able to identify. Moreover, as before, these responses assume that the
appointed lawyer is competent to handle the defendant's case according to the
standard established in Strickland. See supra notes 82-85 and accompanying text.
These responses also assume that the lawyer shares the same objective as the
defendant, i.e., to “win” the case as defined by the defendant.

139. One other approach, not discussed in this Article, is for the lawyer
purposely to divert the defendant’s attention away from racial concerns by
discussing other concerns, for example, the defendant’s poverty, that also could
have a tremendous impact on the lawyer's effectiveness. Again, the focus of this
Article is on race-based concerns and the responses thereto, and not on other
concerns,
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issues that he feels are more germane to the defendant’s case. A
lawyer employing this approach refuses to engage substantively
the defendant on the issue of race. It is an approach that is
condescending, not to say naive, for in its summary dismissal, it
does not respect the defendant’s feelings or intellect.

As such, the “not us” variant falls clearly within Freeman’s
Perpetrator Perspective. As with that perspective, this variant
“declare[s] that the war is over,” that “the problem of racial
discrimination . .. has been solved.”'40 “But for an occasional
aberrational practice,” the lawyer might say parroting Freeman,
“future society [in which racial discrimination no longer exists] is
already here and functioning.”1¥1 Put another way, the lawyer
might simply say, “don’t worry, be happy.”

2. The “not me” variant

Another variant of the Denial Response is to concede that the
system may be racist, but assert that the particular appointed
lawyer is not. Like the first variant, this falls within the
Perpetrator Perspective because of its “no problem” approach. It
attempts to separate the lawyer from the system, hoping that it
will allay the defendant’s concern that racism is everywhere. In
the manner of the Perpetrator Perspective, the lawyer hopes to
separate himself from “those blameworthy individuals who are
violating the otherwise shared norm.”142 Thus, the white lawyer
in this variant, like the Wizard of Oz, asks the accused to ignore
what is behind the curtain.!43 “I am a good person,” the lawyer
would say, “and my intent is good and my motives pure, and that
should be good enough for you.”

By focusing the dialogue on his own good intentions, the
lawyer in this variant echoes the views of what Butler calls, the
“law enforcement enthusiasts.”!44 Proponents of this view claim
that “intent is the most appropriate barometer of . . . racism.”146

140. Freeman, supra note 131, at 1102 (citation omitted).

141. Id. at 1103 (arguing that post-1973 Supreme Court cases construing anti-
discrimination laws rationalize “[t}hat but for an occasional aberrational practice,
future society is already here and functioning”).

142. Id. at 1054.

143. THE WIZARD OF Oz (MGM 1939) (In an attempt to discourage Dorothy and
her companions from uncovering the illusion of his omnipotence, the Wizard
demands in a thundersus voice, “Pay no attention fo that man behind the
curtain!”).

144. Butler, supra note 101, at 697.

145. Id. at 697-98 (“According to . . . law enforcement enthusiaats, the criminal
law may have a disproportionate impact on the black community, but this is not a
moral or racial issue because the disproportionate impact is the law's effect, not its
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That is, racism requires proof of discriminatory intent, and absent
such proof, there is no problem to remedy.!6 This is s0 even if the
effect of doing nothing is to perpetuate more racism.

By casting himself as an innocent person, moreover, the
lawyer employs an approach sanctioned by no less than the U.S.
Supreme Court. According to Lawrence, the Court in Washington
v. Davis!4? held, inter alia, that a racially disproportionate impact
is not enough to challenge the constitutionality of a facially
neutral law.14  Racially discriminatory purpose or intent is
required, because otherwise, “innocent people [will] bear the costs
of remedying a harm in which they played no part.”149 Similarly, a
lawyer utilizing the “not me” variant of the Denial Response may
claim that the Black defendant’s rejection of his appointed lawyer
is tantamount to punishing an “innocent” person (the lawyer) for
the sins of the system.

As such, this variant asks the defendant to ignore the
detrimental effects the racism of “the system” will have on his
case, assuming that the defendant even believes his lawyer is not
a racist per se. The variant also fails to account for Lawrence’s
“unconscious racism.” If the defendant believes, as Lawrence does,
that we are all motivated by unconscious racist feelings—that, in
effect, “we are all racists”1509—then it will bring the defendant no
solace to hear his Jawyer say, “I am not bad even if the system is.”
Such a response is akin to the Court’s approach in Dauis that,
using Freeman’s terminology, unless there is a “perpetrator,”
there is no problem to remedy.15!

Finally, underlying both variants of the Denial Response is
the belief that a defendant who makes the Racism Argument may
himself be engaged in racist thinking. That is, that he may be
judging the lawyer, without knowing anything about him, based
merely on the color of his skin. A lawyer using this response will
thus encourage the defendant to assume nothing and not to

intent. For law enforcement enthusiasts, intent is the most appropriate barometer
of governmental racism.”).

146. See Freeman, supra note 131, at 1054 (“Central to the perpetrator
perspective are the twin notions of ‘fault’ and ‘causation’ . . . .").

147. 426 U.S. 229 (1976).

148. See Lawrence, supra note 102, at 318 (stating that Davis established the
doctrine that “plaintiffs challenging the constitutionality of a facially neutral law
[must] prove a racially discriminatory purpose on the part of those responsible for
the law’s enactment or administration”).

149. Id. at 320.

150. Id. at 322 (“To the extent that this cultural belief system has influenced all
of us, we are all racists . . . .").

151. See supra notes 133-134 and accompanying text.
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employ what may be inaccurate racial stereotypes. Rather, the
lawyer may suggest, the defendant should judge each person on
the basis of that person’s character alone so as not to impede the
development of a positive attorney-client relationship.

B. The Irrelevance Response

The Irrelevance Response focuses on the practical, and parts
of it speak to all three of the defendant’s arguments (the Racism,
Effectiveness, and Expediency Arguments). The essence of the
response is that the race of the lawyer does not matter at all, or at
least not as much as the defendant believes. The racism vel non of
the system (or its actors) is not the focus, as this approach claims
that the lawyer should be “color-blind.”152 As such, he should not
take the race of any of the system’s participants, including his
own, into account.153

There are two variants of this response. The first addresses
the defendant’s claim in the Effectiveness Argument that, in the
context of the defendant's case, a white lawyer cannot be as
effective as a lawyer who is African-American. The second
attempts to answer all three of the defendant’s arguments by
focusing attention on the real-world practicalities of indigent
defense.

1. “Ability matters, not race” variant

This variant accepts the truth of the defendant’s belief that
the white attorney cannot fully understand or appreciate what it
means to be Black, but it disagrees that because of this handicap,
the white lawyer cannot be as effective as {(or more effective than)
his Black counterpart. Under this view, effectiveness depends not
on race, but on ability. That is, effective advocacy transcends race.
Thus, the judge, jury, and prosecutor will be swayed by the facts
and arguments, not by the racial identity of the lawyer. Likewise,
witnesses and the defendant’s confidants, including his family and
friends, will respond favorably to a lawyer, regardless of race, who
is committed to the defendant and genuinely and diligently
working on his behalf.

152. Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting) (“Our
Constitution is color-blind, and neither knows nor tolerates classes among
citizens . . . ."), overruled &y Brown v. Bd. of Educ., 347 U.S. 483 (1954).

153. See Russell, supra note 11, at 785-86 (defining “colorblind’ lawyering” as
“advocacy strategies premised upon the position that racism is or should be
characterized as irrelevant to a particular context, even if it has been otherwise
raised in the proceedings”).
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This variant further believes that trust is not a matter of
race. Rather, trust is earned over time and comes not from the
race of the lawyer, but from the hard work and results that the
lawyer achieves on his client’'s behalf. “Judge me by my results,”
the white lawyer might say, “not by my skin color.”

The “ability matters, not race” variant’s reliance on color-
blindness contains elements of Freeman’s Perpetrator Perspective,
as it serves to “legitimize the status quo.”15¢ A different model of
lawyering, however, more precisely describes this variant. This
model is the Neutrality Model.185 [t posits that, given his
commitment to the “rule of law,” a lawyer can and should provide
his best representation irrespective of his or the client’s race. A
lawyer’s capabilities, in other words, are not affected by his race,
but rather are race-neutral.’®¢ Hence,

“aspects of the self [sjuch as one’s race, gender, religion, or

ethnic background [are] irrelevant to defining one's

capabilities as a lawyer.” ... Therefore... race not only
should not be a factor in the attorney client relationship, but it
absolutely is not a factor if law school has done its job.157

The reason that race is irrelevant under this model (i.e., that
a lawyer should “bleach out”!3® any effects race has on his
professionalism) is that otherwise, people would come to believe
that justice is not uniform. The principle that justice is blind is
premised on the belief that the laws will be applied impartially
and that a lawyer’s level of advocacy will not vary depending on
the client’s skin color. If justice did vary, this model says, “there
would no longer be any reason to adhere to the law.”159

154. Freeman, supra note 131, at 1105 (noting that a problem with some of the
Supreme Court's antidiscrimination jurisprudence is that it “legitimize{s] the
status quo by immunizing the preexisting condition of black underrepresentation
from statutory or constitutional scrutiny”).

155. See Acevedo et al., supra note 5, at 3-12 (describing the Neutrality Model).

156. See id. at 3 (stating that under the Neuirality Model, “lawyers, because of
extensive socialization and training in law school, apply their skills equally to all
clients, regardiess of the race, ethnicity, gender, or sexual orientation of the
attorney or client.” (citation omitted)).

157. Id. at il {(quoting Sanford Levinson, Identifying the Jewish Lawyer:
Reflections on the Construction of Professional Identity, 14 CARDOZO L. REV. 1577,
1579 (1993)).

158. Id. at 10 {quoting Professor Levinson as saying that the purpeose of law
school is to instill a new professional identity in place of the existing one and that
in lfI:he process, law school “bleachfes] out’ ... merely contingent aspects of the
self").

159, Id. at 7.

Without this commitment to neutrality, law would cease to be legitimate.
If people believed that the sort of justice that you were accorded depended
on personal identity factors, such as race, rather than the impartial
application of neutral laws, there would no longer be any reason to adhere
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Clients also need standardization, the Neutrality Model
claims. As Professor Wilkins explains:

From the client's perspective, this understanding of the

lawyer’s role [that the quality of lawyering does not depend on

race] appears to offer vulnerable consumers the benefits of

standardization. Clients need not ask whether a given lawyer

does or does not subscribe to a particular professional norm.

Nor is it important for the client to investigate the lawyer's

background or personal beliefs, because these contingent

features are, by definition, irrelevant to how the lawyer will

perform her professional role. Given that many Americans

find racial issues especially difficult and divisive, bleached out

professionalism’s promise to render racial questions irrelevant

is likely to appear particularly welcome to clients who believe

that focusing attention on race interferes with the

development of supportive and effective professional

relationships.i60

Standardization is not just important for the clients, but also
for the legal institution as a whole. Neutrality, or “bleached-out
professionalism,” ensures that lawyers will adhere to a standard
set of professional norms, norms that are essential to holding
attorneys accountable to a code of conduct.!6! Neutrality also
helps ensure that the legal profession will remain a viable vehicle
for societal advancement. Without bleached-out professionalism,
the argument goes, minority lawyers might be treated differently,
thus depriving them of the social benefits and prestige that
ordinarily accompany a law degree.162

Thus, under the “ability matters, not race” variant of the
Irrelevance Response, the white lawyer’s pitch to his Black client
is as follows: “I can and will present the best defense regardless of
my race, including playing the ‘race card’ if that is in your best
interest. My ability and professionalism will not be affected by my
skin color; nor will my effectiveness on your behalf, My race, in
other words, is irrelevant.”

to the law.
Id. (citation omitted).

160. Wilkins, supra note 117, at 1512.

161. See id. at 1513 (stating that removing the promise of uniformity “would
arguably make it even more difficult for society to hold lawyers accountable for
protecting legal rules and structures, because divergent groups of lawyers might
hold quite different understandings of how they should relate to clients and state
officials™).

162. See id. at 1513-14 (discussing the reasons that abandoning the bleached-out
professionalism model would “"undermine the legal profession’s role as an
important avenue for social advancement”).
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2. The “no choice” variant

The second variant of the Irrelevance Response is the more
practical of the two, and, in its brutally honest way, attempts to
address all three of the defendant’s arguments. This variant says
that irrespective of the defendant's arguments on racism,
effectiveness, and expediency, and even assuming the validity of
those arguments, the accused’s options are limited. In an ideal
world the defendant could hire whomever he wants. However, in
this, the real world, an indigent Black defendant who cannot hire
an attorney only has three options: (1) keep the white lawyer who
has already been appointed; (2) ask the court to appoint a different
lawyer who is of the same race as the defendant; or (3) represent
himself.

The last option is not a viable choice for most defendants,
given the complexity of the criminal law and trial practice.163 Self-
representation is even less attractive for those who are in custody.
Moreover, there are legal disincentives. For example, a pro se
litigant who is convicted may not thereafter be allowed to
complain of ineffective assistance of counsel.!64 Similarly, the
second option is not practical, both because the accused does not
have the right to choose who his appointed counsel will be,165 and
because it would be improper for a judge to remove the current
appointed lawyer merely because the latter happens to be
Caucasian. Moreover, even if the judge grants the defendant'’s
request, there is a risk that replacement counsel will be less
qualified than the lawyer he is replacing.

The first option, therefore, practically speaking, is the only
one left to the defendant. Realistically, according to the “no choice”
variant, the defendant should keep the white lawyer, that being
the least unattractive option available. “You might not be happy
with the situation,” the white lawyer may say to his client, ‘but
you are stuck with me, so let's make the best of it.” Or, a lawyer
with less finesse might simply say, “I'm your lawyer. Take it or

163. See Amy Bach, Justice on the Cheap, THE NATION, May 21, 2001, at 27
(reporting that “[n]ationally, only 1 percent of felony defendants represented
themselves in the nation’s seventy-five largest counties in 1992"); ¢f. 3 LAFAVE ET
AL., supra note 70, at 567 (observing generally that when a trial court denies a
defendant's request for substitute appointed counsel or for more time to hire
retained counsel, “(v]ery often the defendant will choose [to represent himself],
noting that he does so only because it is the lesser of two evils™).

164. See COOK, supra note 67, at 8-114 (stating that courts have found that “[a]n
accused who elects to defend pro se may not thereafter complain of ineffective
asgsistance”).

165. See supra notes 68-73 and accompanying text.
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leave it.”

As can be seen, both variants of the Irrelevance Response
seek to preserve a status quo that the defendant finds
unsatisfying, and in that sense they possess shades of Freeman’s
Perpetrator Perspective.l®®¢ Moreover, as with the Denial or No
Racism Response, underlying the Irrelevance Response is the
message that the defendant should not impede the development of
a positive attorney-client relationship by resorting to racist logic or
inaccurate racial stereotypes. “My race is irrelevant to my legal
persona,” the lawyer may counsel his client. “Work with me and 1
will prove it.”

C. The Relevance Response

The final response our hypothetical lawyer may proffer takes
the opposite approach to the Irrelevance Response. The Relevance
Response acknowledges both that racism is a serious problem in
this country and that irrespective of racism, the race of the lawyer
(and the client for that matter) does impact both the attorney-
client relationship and the lawyer’s effectiveness. This response,
therefore, admits the relevance of racism and race. At the same
time, however, this response does not concede that the client
should jettison his white court-appointed lawyer. Rather, this
response says that, for a number of reasons, including the
practicalities of the real world, the lawyer and client should stay
together.

The Relevance Response has three variants. All of these
variants focus on the effectiveness of counsel for the reason that,
even for the defendant making the Racism Argument, the lawyer’s
effectiveness is the single most important issue for a defendant
who wants to win his case. The variants differ, however, in this
respect: the first two agree with the view that racism infects the
criminal justice system (including the lawyer) and/or that because
of his white upbringing, a white lawyer cannot fully understand or
appreciate what it means to be African-American; the third
variant disagrees that a white lawyer, just because he is
Caucasian, cannot understand or appreciate what it means to be
Black. Each of these variants will be discussed in turn.167

166. See supra notes 133-134 and accompanying text.

167. There is another variant of the Relevance Response that, for the following
reasons, 18 not treated in depth in this Article. This variant, which can be called
the “I quit” variant, says that all of the defendant's arguments are absolutely true
and his request for a Black lawyer should be honored without any discuasion of the
underlying issues. The lawyer says, in effect, “If you don't want me, I will quit.”
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1. The “you need a white lawyer” variant

The first variant of the Relevance Response attempts to
respond to the defendant’s Racism and Effectiveness Arguments.
This variant posits that the Black defendant will be better off with
a white lawyer precisely because racism infects the criminal
justice system. “If you believe the system is racist,” the white
lawyer might say, “then you need a white lawyer.”168 This is also
true if, as the Effectiveness Argument claims, the white lawyer
cannot fully understand or appreciate the environment from which
the African-American client comes. “I agree that I cannot fully
understand your environment,” a lawyer making this response
might say, “but it is also true that as a lawyer, I do understand the
environment of the criminal justice system. And it is within that
environment that you are now forced to operate, an environment,
by the way, that is primarily run by (not to mention developed and
constructed by) whites.”

Despite its odiousness,189 the power of the “you need a white

This variant constitutes a response that a conscienticus lawyer would not
make. First, if the lawyer truly believes, as this Article assumes, that it is in the
best interests of the defendant for the latter to remain a client of the former, then
the lawyer should do everything ethically within his power to persuade the
defendant to remain a client. Second, the “I quit” variant is neither realistic nor
practical given the real-world options discussed in Part IfL.B above. Finally, this
variant represents a complete abdication of the lawyer's responsibility, both as an
officer of the court and as a member of society, to promote justice and better
relations between people of different races and ethnicities. At a minimum, a
conscientious lawyer should look upon the defendant’a race-based concerns as an
opportunity to engage in a meaningful dialogue with an eye toward improving
understanding between lawyer and client.

168. A survey of attorneys of color in the Civil Division of the New York City
Legal Aid Society revealed that “many ... clients of color actually preferred
attorneys who embodied the clients’ stereotype of what lawyers should be.”
Acevedo et al., supra note 5, at 35. For instance, in the survey, “[o]ne African-
American [female attorney] stated ‘clients must take the race of their attorney into
consideration since when it comes to lawyers society thinks Jewish is better.” Id.
Another African-American attorney in the survey “wrote that ‘sometimes clients
come to the office openly stating that they want a (white) Jewish attorney.” Id.

169. One reason for this odiousness is that the “you need a white lawyer” variant
relies at least in part on racist logic and/or racial stereotypes that may be
inaccurate. In this context, a separate question arises regarding whether the
lawyer’s responses should include ones that rely on such logic or stereotypes. Is it
proper or even ethical for a lawyer to meet a racist argument with a racist
argument? See Sheri L. Johnson, Racial Imagery in Criminal Cases, 67 TUL. L.
REV. 1739, 1750-60, 1799-1803 {1993) (discussing the use of racial stereotypes in
criminal trials and arguing the use of racial imagery by lawyers should be strictly
limited, to wit: “use of racial imagery should be subject to the same strict scrutiny
standard as other racial classifications"); see also Wilkins supra note 117, at 1587
(advocating against lawyers raising arguments “designed solely to appeal to the
racial prejudice of jurors, (as such arguments] do nothing to further the defendant’s
underlying right to put the State to its proof’ and stating that “arguments of this
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lawyer” variant is hard to deny. The sad fact is that the system
itself, and particular actors within it, do treat African Americans
differently than whites. For this reason, a white lawyer may be
more effective than his Black counterpart. As Wilkins has
observed, “Black clients, who bear the brunt of the legal system’s
racism, may find it more difficult to secure justice if they hire a
black lawyer.”1? This inequality of treatment may be particularly
pronounced when race or racism is a specific issue in the case.
Professor Margaret Russell, for instance, argues that certain race-
based defenses may be more effective coming from a white lawyer:

Black attorneys who raise such [issues of race] in court often
face a heavy burden of justifying either that race really exists
as an issue at all, or that they are competent to address the
topic of race in a fair and reasoned manner. When Black
attorneys articulate racism as a primary factor in a particular
case, they may encounter fractious demands that they “prove
it,” or harsh accusations that they are “playing the race card”
or otherwise engaging in unprofessional behavior . .. . Unlike
white attorneys, who have the relatively luxurious comfort of
invisibihity and transparency in raising issues of race in the
lawyering process, Black attorneys must always brace
themselves to have their racial, professional, and personal
identities placed in issue as well.}7!

Professor Clark Cunningham has similarly suggested that on
racial matters, whites may impose a higher standard of proof on
Blacks making a race-based argument; that “[wlhen a white
person hears a black person use a word like ‘racist,’ the response is
often a strong defensive reaction that implicitly says to the black
person, ‘prove it!”172 Thus, a race-based argument to a white jury
may fare better coming from a lawyer who is Caucasian rather
than from one who is African-American.

2. The “we need to talk” variant

The second variant to the Relevance Response is more
mellifluous. It is based on what has been called the Race

kind are fundamentally contrary to the social purposes of lawyering”).

170. David B. Wilkins, Straeightiacketing Professionalism: A Comment on
Russell, 95 MICH. L. REvV. 795, 797 (1997). Wilkins goes on to say that “[w]hite
clients may also be less likely to engage the services of a black lawyer if they are
concerned that he or she will not be taken seriously by other important actors in
the system.” Id.

171. Russell, supra note 11, at 771-72 (1997); see also McIntosh, supra note 130,
at 294 (listing as one of the privileges she enjoys because she is Caucasian, “[i]f I
declare there is a racial issue at hand, or there isn't a racial issue at hand, my race
will lend me more credibility for either position than a person of color will have").

172. Cunningham, supra note 8, at 1378. Cunningham was Associate Professor
of Law at Washington University when his article appeared. Id. at 1298 n.{.
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Consciousness Model of lawyering.!” This model, in contrast to
the Neutrality Model,1’* posits that personal identifying
characteristics!”™ such as race, gender, and ethnicity, are very
relevant to defining an attorney’s abilities and effectiveness.176
Indeed, these characteristics can be the key reason that the lawyer
is (or is not) effective. Rather than “bleaching out” these
characteristics, the Race Consciousness Model says that the
presence and effects of these characteristics need to be openly
acknowledged and discussed. Doing so will lead to greater
understanding and ultimately a better attorney-client
relationship. In sum, this model of lawyering

is based on the premise that individuals who share common

personal identity factors such as race feel an affinity for one

another that emhances communication and understanding
between them. Since communication and understanding is
vital to the atitorney-client relationship, the race of both the

attorney and the client has an impact on lawyering and is a

factor that should be taken into consideration.17?

Thus, this variant of the Relevance Response says that the
white lawyer and the Black defendant should recognize the effects
race and racism will have on their relationship and, more broadly,
on the defendant’s case. This means that both parties should
specifically discuss race. That discussion may obviously be
difficult and perhaps painful, but the result will be enhanced
communication and better understanding between the two. This,
in turn, will strengthen the attorney-client relationship and
thereby make the lawyer a more effective advocate. “I want to
understand and appreciate the differences between us,” the lawyer
may say, “so that I can see the positive and negative effects of
those differences, and more meaningfully explain your story to the
judgefjury/prosecutor.”17®

The “we need to talk” variant accordingly attempts not only
to acknowledge the concerns underlying the defendant’s three

173. See Acevedo et al., supra note 5, at 3-4, 12-19.

174. See supra notes 1653-162 and accompanying text.

175. Bill Hing refers to these kinds of characteristics as “personal identification
differences.” See Bill O. Hing, Raising Personal Identification Issues of Class, Race,
Ethnicity, Gender, Sexual Orientation, Physical Disobility, and Age in Lawyering
Courses, 45 STAN. L. REV. 1807, 1808 (1993); see also Acevedo et al,, supra note 5,
at 3 n.7 (referring to such characteristics as “personal identity factora”).

176. See Acevedo et al., supra note 5, at 3.

177. Id.

178. It is also possible that the end result of the “race discussion” between
lawyer and client is that the two agree that the defendant would be better served
by an African-American lawyer. While this is not the preferred result, it is one
that this variant must acknowledge and accept.
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arguments, but also, at least on a micro-level, to address those
concerns. In this sense, this variant is akin to Freeman’s Victim
Perspective, the goal of which is to address the underlying
conditions that cause racial discrimination.!”™  Like that
perspective, the “we need to talk” variant seeks to address the
underlying problem of a fractured, racially divisive attorney-client
relationship by encouraging greater and better communications
between the parties about that problem.

But why should the defendant undertake this task? If, as the
Effectiveness and Expediency Arguments claim, a Black lawyer
can be more effective without the need for “re-tooling,” then why
should a Black defendant bother with a white lawyer? There are
at least three answers to this question. First, as already noted,
the real-world practicalities are such that the appointed lawyer
and indigent defendant are stuck with each other, for better or
worse. The parties might as well opt for “better,” especially given
their shared objective to win the defendant’s case. Second, any
lawyer, Black or white, who successfully goes through the process
of meaningfully talking about race with his client will be a more
effective advocate on his client’s behalf than a lawyer who does not
go through this process. This means that a white lawyer who is
“race conscious” because of such discussions will likely be more
effective than a Black lawyer who has not engaged in such
discussions with his client. Finally, race-conscious discussions
contemplated by the “we need to talk” variant will improve the
knowledge and understanding of white lawyers and Black
defendants, which, in turn, may contribute to justice and an
improvement in the racial discourse in society as a whole. In other
words, there is a social ethic that demands that people of different
races and ethnicities learn to get along with each other. Hence, in
contrast to the “you need a white lawyer” variant of the Relevance
Response, which perpetuates the divisiveness between the races,
the “we need to talk” variant attacks the divisiveness problem
directly, thereby furthering the Sixth Amendment’s efforts at
achieving justice.

Moreover, there is empirical support to buttress the “we need
to talk” variant's claim that discussing race will benefit the
attorney-client relationship. @ Wilkins recently observed, for
example, that “a series of pioneering studies [have] determined
that interracial teams that openly discuss issues of race are more
likely to form long-term supportive and productive working

179. See supra notes 135-136 and accompanying text.



40 Law and Inequality [Vol. 20:1

relationships.”180 QOne of these studies examined twenty-two pairs
of cross-racial (Black-white) work relationships and found that the
junior people in these relationships who wanted to directly engage
the senior people on racial differences were more likely to obtain
greater satisfaction and benefits from those relationships when
the senior people shared the desire to directly discuss race.18! This
study suggests that our hypothetical Black client-white lawyer
relationship will have the greatest chance of being mutually
satisfying when both parties actively discuss racial differences.
Similarly, Professor Cynthia Estlund has noted that:

Numerous controlled studies have shown a positive
relationship between even short-term cooperative interaction
with equal-status partners and feelings of respect and liking
for the other-race individual. One recent survey of the
research concludes that “there is undoubtedly a positive
correlation, generally speaking, between reported interaction
of members of an ethnic out-group and positive or friendly
attitudes toward that group.”182

In sum, the “we need to talk” variant recommends that, to
further quote Wilkins, “lawyers... cast off the bleaching
pretensions of mainstream legal discourse and confront directly
the extent to which race and racism are thoroughly enmeshed in
legal discourse.”183

180. Wilkins, supra note 117, at 1592.

181. See Thomas, supra note 8, passim (1993). Ironically, junior and senior
peaple who both did not want to directly discuss race were also found to develop
more satisfying and beneficial relationships. See id. at 177, 190. This finding
points out that for the relationship to be most satisfying, both parties to it must
agree on whether racial differences will or will not be discussed. See id. Thus,
given that our hypothetical defendant wants to openly address race and racism, it
behooves our hypothetical lawyer to acknowledge the relevance of race in the
relationship.

182. Cynthia L. Estlund, Working Together: The Workplace, Civil Society, and
the Law, 89 GEO. L.J. 1, 24 (2000) (citations omitted). Estlund was Professor of
Law at Columbia Law School when her article appeared. Id. at 1 n.*. She further
observes that:

A leading early theory of prejudice posited that negative stereotypes and
hostility toward other racial groups flourished in ignorance and that close
contact between members of different races improved racial understanding
and racial attitudes. Segregation was thus as much the cause as the
result of racial tension and division. Integration, and positive interracial
contacts, were the answer.... [This theory] has been tested, and has
usually been confirmed, in a large number of empirical studies using many
different methodologies—field studies, survey research, and laboratory
experiments—in a wide range of settings.
Id, at 22-24.

183. Wilkins, supra note 117, at 1520 (summarizing the view of critical race
theorists who believe that “the experiences of minority lawyers and litigants can
only be understood through the lens of the ‘master narrative’ of race”).
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3. The “on my own” variant

The final variant of the Relevance Response is similar to the
“we need to talk” variant in that it also acknowledges the value of
understanding and appreciating the racial differences between
lawyer and client. The “on my own” variant, however, does not
recognize the need for race-conscious communications between the
two parties. Rather, this variant says that the lawyer can get
there on his own. That is, this variant claims that the lawyer is
already conscious of the racial differences and fully appreciates
the effects of those differences. The lawyer may make this claim
based on his own life experiences, including his knowledge of
racism and its effects; his experiences with other defendants; or
his conversations or other interactions with people of color. *I
understand where you are coming from,” this attorney might say,
“because I have personally experienced/witnessed racism and its
effects, and I can use the knowledge acquired from that experience
on your behalf.”184

A theme running through this and the “we need to talk”
variants is that the client should refrain from relying on
unsubstantiated assumptions that the lawyer cannot be effective
merely because he is white. Such assumptions can hinder the
development of a positive attorney-client relationship. The
defendant can ill afford such a result, the “on my own” variant
cautions, given what is at stake: the defendant’s life and/or
liberty.

IV. Seeking a Resolution

The problem of an attorney-client relationship that is rife
with racial tension, as our hypothetical relationship is, cannot be
solved solely by resort to one or more of the possible attorney
responses outlined above. Below are some suggestions for
improving that relationship, including granting the indigent
defendant more say in choosing who his appointed lawyer will be.
Striving for such improvement should be the goal of every lawyer,
appointed or not. That said, some of the suggestions recognize
that sometimes the defendant’s best option is to terminate the
relationship with his white lawyer and seek new appointed
counse].185

184. The “on my own” variant attempts to answer the claim of the Effectiveness
Argument that a white lawyer cannot be as effective as a Black one because the
former cannot understand or appreciate what it means to be a person of color.

185. In the end, an appointed lawyer must respect his client’s desire to
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Addressing a Black defendant’s concerns with being assigned
a white court-appointed lawyer also is important to furthering the
Sixth Amendment goal of ensuring that justice be done. As noted
previously, the concept of justice is important on both the micro-
level (for the defendant) and on the macro-level (for the judicial
system). With respect to the former, addressing the defendant’s
concerns will result in better communication between lawyer and
client, which, in turn, may lead to enhanced trust and attorney
effectiveness. Improved effectiveness may not only positively
affect the outcome of the defendant’s case, but it also may
contribute to the defendant’s perception of fairness. This
perception is a prerequisite to the defendant believing that the
criminal justice system is legitimate and that its verdicts should
be accepted and respected both during the pendency of his case
and afterward, when he rejoins society.188

The actuality and perception of fairness is also key to
achieving justice on the macro-level. Better communication
between lawyers and clients, which leads to improved attorney
effectiveness, means that more appropriate criminal charges will
be filed, fewer innocents will be found (or plead) guilty, and fairer
sentences will be imposed. These more just outcomes and the
perception of fairness that they engender will bolster the integrity
of the criminal justice system and the public’s respect for it.

The system’s integrity also will be enhanced because poor
defendants will obtain the same meaningful and effective
attorney-client relationships that defendants of means now take
for granted. Some parity will thus be restored to the appointed,
versus retained, attorney relationship. Finally, addressing an
African-American defendant’s concerns with being assigned a
white lawyer will further justice beyond the criminal justice
system by improving race relations between Caucasians and

terminate the attorney-client relationship even if the former believes that decision
to be in error or not in the best interest of the defendant. See 3 LAFAVE ET AL.,
supra note 70, at §95 (stating that the attorney must abide those decisions that are
within the power of the client to make). In this context, moreover, the lawyer
should not consider what is best for society at large given his duty of fidelity and
loyalty to the client, See MODEL RULES oF PROF'L CONDUCT R. 1.3 cmt. 1 (2000) (“A
lawyer should act with commitment and dedication to the interests of the client
and with zeal in advocacy upon the client’s behalf.”).

186. A defendant who does not respect the criminal justice system may also
choose to “opt out” of it by refusing to work with or rejecting the court-appointed
attorney. The system’s typical response to such a defendant is to require him to
work with the lawyer or force the accused to represent himself with the appointed
lawyer as an advisor. These responses do not produce judgments, verdicts, or
sentences that society can deem reliable or fair. Thus, if enough defendants choose
to “opt out,” the entire criminal justice system may break down,
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people of color. Such justice should be a goal of every person,
lawyer or not.

With this preamble, this Article now attempts to further the
Sixth Amendment’s goal of ensuring justice by offering some
suggestions for improving our hypothetical attorney-client
relationship.

A. Promote Greater and Better Communication

The cornerstone of trust in a white attorney-Black client
relationship cannot be laid without meaningful communications
about race and racism. As the Race Consciousness Model
recommends, lawyers and clients of different races should talk
about race and its effects, if any, on the defendant's case.18”
Ignoring those effects, per the Neutrality Model,!®8 does not
address the underlying causes of racial tension. Dissipating that
tension will only come, as Freeman’s Victim Perspectivel®d says, by
directly attacking the conditions underlying that tension.

At a minimum, greater and better communication will help
sensitize the parties to the influence of race in the relationship.
As has been observed, “an attorney who is out of touch [about
personal identification differences] may be able to get by and even
achieve good results for clients. However, learning about
identification differences and understanding their potential
significance can only enhance the attorney-client relationship and
the attorney’s effectiveness.”190

Such communication, however, should not be limited to the
attorney and client. The other actors in the criminal justice
system, including prosecutors, judges, and legislators, must be
sensitized to the racial concerns of indigent Black defendants.
Those actors should promote better, more honest communication
about race.!®! Indigent defendants too, should be better educated

187. See supra Part 111.C.2.

188. See supra Part II1.B.1.

189. See supra notes 135-136 and accompanying text.

190. Hing, supra note 175, at 1810.

191. See Alfseri, supra note 117, at 1367 ("Renewed calls for empathy in race-
infected contexts are now widely heard, even in contemporary politics....");
Walker, supra note 101 (commenting that “[iln general, whites and blacks are
highly conscious of race in their interactions with one another yet are unwilling to
discuss openly what this means”). Walker goes on to recommend:

More than anything, blacks and whites need to know each other as whole,

complex individuals. We need to talk about the tensions underlying our

interactions. That would be the first step in a long process of reckoning

with this nation’s racist history, in order to stem its effect on the present.
Id,
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about their rights and encouraged to speak up when they have
concerns. Too often, racial issues, like the metaphorical elephant,
crowd the room without ever being acknowledged.

This deafening silence can be traced in part to the failed
Neutrality Model's ethic of bleaching out differences such as race,
gender, and ethnicity.192 Law schools should foster race
consciousness so that students learn to be sensitive to the issue of
race and not afraid to discuss it. As some have advocated:

[L}Jaw schools should focus more on [racial] differences, and

more on communication gkills.... Because law is taught

from a neutral perspective, we may be inhibiting white
students, who most likely have not been forced to examine
racial issues, from developing the sensitivity that may be
necessary to effectively advocate for people of color....

Perhaps, then, the time has finally arrived for our law schools

to acknowledge that the pursuit of colorblindness is an

inadequate social policy by which to achieve justice within our

legal system.193

Despite what the Neutrality Model believes, teaching race
consciousness will not undermine our legal system. First, race
consciousness will not result in laws being applied with any more
bias than they already are. Second, just because race and racism
are openly acknowledged and discussed does not mean that
lawyers will be any less effective. Indeed, as previously noted,
studies and common sense say just the opposite.’9¢ Third, race
conscious lawyering will not change the requirement that all
lawyers adhere to a specified code of ethical and professional
conduct. Lawyers, Black and white, who run afoul of ethical rules
or who are incompetent under the Strickland standard, will still

be held accountable.'¥s Lastly, taking race into account will not

192. See supra Part II1.B.1.

193. Acevédo et al., supra note 5, at 66; see also Hing, supra note 175, at 1830-33
{recommending that law schools teach classes and require more clinical experience
in how to be conscious of personal identification differences such as race, ethnicity,
and gender); ¢f Cunningham, supra note 8, at 1378 (noting that some have
advocated for adopting a less accusatory tone in the racial discourse, and citing as
an example that whites often respond with acts of “microaggression” when accused
of being discriminatory and that in response, “scholars [have] introduce[d] a new
word, ‘racialist,’ to describe judgments and actions controlled by racial stereotypes
without adopting an accusatory tone”},

194. See supra notes 180-182 and accompanying text.

195. While not addressing the issue of race, the Defense Function Standards of
the American Bar Association do address the issue of different model standards for
retained versus appointed counsel. See ABA STANDARDS FOR CRIMINAL JUSTICE
Defense Function Standard 4-1.2 cmt. (3d ed. 1993) (stating that it was not
“thought appropriate to set a different standard according to the nature of the
employment”).
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diminish the legal profession’s role as an instrument of minority
advancement. If anything, that role will be strengthened as race-
conscious lawyers see the need for greater diversity within the
legal profession.19

Finally, in order to promote greater and better
communication, standards of professional conduct should be
adopted setting forth a commitment to an improved dialogue
between attorney and client on the matter of race. Such standards
as the American Bar Association’s Standards for Criminal Justice
(Prosecution Function and Defense Function) and the Model Rules
of Professional Conduct are currently silent on this issue.197

B. Accord Greater Weight to the Imporiance of a
Meaningful Attorney-Client Relationship

Morris v. Slappy, it will be recalled, unequivocally rejected
the view of the Ninth Circuit Court of Appeals that a “meaningful”
attorney-client relationship is part of the Sixth Amendment right
to counsel.1¥® The facts of Slaeppy are illustrative of the lack of
control many indigent defendants have over the conduct of their
OWn cases.

Joseph Slappy was charged in San Francisco with the rape
and robbery of a woman walking home from the grocery store.1%?
Harvey Goldfine from the San Francisco Public Defender’'s Office
was appointed to represent Slappy, but was hospitalized shortly
before trial and thus was unable to continue with the case.200 Six
days before the scheduled trial date, another trial attorney from

196. See Wilkins, supra note 117, at 1592 (stating that “there is substantial
evidence that, contrary to the assumptions underlying bleached out
professionalism, race consciousness, not colorblindness, is the most effective
strategy for negotiating diversity in the workplace”).

197. See ABA STANDARDS FOR CRIMINAL JUSTICE passim, Defense Function
Standard 4-3.1 & cmt. (3d ed. 1993) (discussing the necessity and importance of
trust and confidence, but never mentioning race or racism as a facter in the
attorney-client relationship); see also MODEL RULES OF PROFL CONDUCT passim, R.
2.1 (not mentioning race as a factor that a lawyer may consider when rendering
professional advice, but instead, stating that in rendering such advice, “a lawyer
may refer not only (o law but to other considerations such as moral, economie,
social and political factors, that may be relevant to the client’s situation”); id. at R.
8.4 cmt., para. 2 (stating that a lawyer does not engage in misconduct if he engages
in “legitimate advocacy” respecting “race, sex, religion, national origin, disability,
age, sexual orientation, or sociceconomic status”); ¢f. id. at Scope, para. 14 (noting
that the Model Rules of Professional Conduct “do not . . . exhaust the moral and
ethical considerations that should inform a lawyer, for no worthwhile human
activity can be completely defined by legal rules”).

198. Morris v. Slappy, 461 U.S. 1, 13-14 (1983).

199. Id. at 4-5.

200. Id. at 5.
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the Public Defender’s Office, Bruce Hotchkiss, was assigned to
take over.20!

On the first day of trial, Slappy complained that Hotchkiss
had not had enough time to prepare his defense.202 That
complaint was rejected by the trial judge, who in the face of
Hotchkiss' representations that he was prepared, refused to
postpone the trial.203 Slappy renewed this complaint on the second
and third days of trial, eventually arguing to the trial court that
he was unrepresented by counsel given that his initial attorney,
Harvey Goldfine, was in the hospital 204 The trial judge rejected
these arguments as well, and ultimately Slappy was convicted of
all charges.205

After his conviction was affirmed on direct appeal, Slappy
brought a habeas corpus action in federal court claiming, inter
alia, that the trial court erred in refusing to postpone his trial.206
The district court rejected Slappy’s claims, but the Ninth Circuit
Court of Appeals reversed, ruling that the Sixth Amendment right
to counsel “include(s] the right to a meaningful attorney-client
relationship.”?9? Finding that Slappy had established such a
relationship with Goldfine, and that the trial court erred in
denying the accused’s request for a continuance, the Ninth Circuit
ordered that Slappy be retried.208

The Supreme Court reversed, characterizing the Ninth
Circuit’s ruling as “novel” and “without basis in the law.”20 In so
doing, the Court too cavalierly dismissed the importance of a
meaningful attorney-client relationship, especially to indigent
defendants who have little or no choice in who their counsel will
be. In essence, the Slappy Court ignored the Sixth Amendment’s
goal of achieving justice by sacrificing it on the altar of expediency.

To further that goal, greater weight should be accorded to the
importance of a meaningful lawyer-client relationship. This does
not mean that a defendant should have a constitutional right to
such a relationship or that a judge, to use the words of the

201, Id.

202. Id. at 6.

203. Id. at 6-7. Among other representations, Hotchkiss said to the trial court,
“[ feel that I am prepared. My own feeling is that a further continuance would not
benefit me in presenting the case.” Id. at 6.

204. Id. at 7-9.

205. Id.

206. Id. at 9-10.

207. Id. at 10-11.

208. Id,

209. Id. at 13.
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Supreme Court, has to “guarantee that a defendant will develop
[meaningful] rapport.”21® It means simply that courts should
recognize the importance of such a relationship and give greater
deference thereto when called upon to assess the relations
between lawyer and client.2!! In Slappy, the Court was wrong, as
Justices Brennan and Marshall in a separate opinion pointed out,
to find absolutely no merit in the Ninth Circuit's view.212

The consequence of according greater deference to the
importance of a meaningful attorney-client relationship is that an
indigent will have an easier time arguing to a trial judge that
different counsel ought to be appointed to his case. Because a
meaningful relationship is not something the Supreme Court
thinks is worth protecting, trial judges currently have no
disincentive to summarily rejecting an indigent’s motion for new
appointed counsel.2!3 When, however, the issue of race impedes
the development of such a relationship, courts should be more
willing to appoint substitute counsel.

This means as well that new counsel should be appointed if
the defendant can make a credible showing that his appointed
lawyer will be ineffective because of the latter’s race, or that a
lawyer of a different race will be markedly more effective than the
current appointed lawyer. This is not to say that a court should
relieve an appointed lawyer merely because he is white or Black.
That is a result that the legal system and society as a whole

210. Id. at 13-14 (saying that “[nJo court could possibly guarantee that a
defendant will develop the kind of rapport with his attorney . .. that the [Ninth
Circuit] Court of Appeals thought part of the Sixth Amendment guarantee of
counsel”).

211. See, e.g., Slappy v. Morris, 649 F.2d 718, 721 (Sth Cir. 1981) (recognizing
that the Sixth Amendment right to counsel “encompasses the right to have the trial
judge accord weight to that relationship in determining whether to grant a
continuance” when the defendant's attorney is temporarily unavailable), rev'd 461
U.S. 1(1983).

212. See Morris v. Slappy, 461 U.S. at 19-20, 25 (Brennan, dJ., joined by
Marshall, J., concurring in the result) (stating that an interest in a meaningful
attorney-client relationship “does find support in other cases” and that “{iln light of
the importance of a defendant's relationship with his attorney to his Sixth
Amendment right to counsel, recognizing a qualified right to continue that
relationship is eminently sensible™).

213. Currently, obtaining substitute counsel is unreasonably difficult. See supra
notes 69-76 and accompanying text; see also COOK, supra note 67, at 8-58 (noting
that a motion for new appointed counsel generally will not be successful unless “the
accused can point to particular reasons for [the] dissatisfaction”); 3 LAFAVE ET AL.,
supra note 70, at 595 n.6 (citing cases that hold that a defendant is not entitled to
substitute appointed counsel “where the disagreement with counse] relates to a
matter within the exclusive province of the lawyer”); ¢f. COOK, supra note 67, at 76
(Supp. 2000) (noting that “{tlhe failure of a trial court to consider an accused’s
complaints about appointed counsel is error”).
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cannot countenance.?'* However, courts should be more sensitive
to the effects of personal identifying characteristics, such as race,
and grant relief to an indigent defendant who can establish a
credible link between those characteristics and the effectiveness of
his current counsel.

Paying more attention to the meaningfulness of the attorney-
client relationship will also, like Freeman’s Victim Perspective
recommends,?!5 address the causes underlying the racial concerns
of a Black indigent defendant. Courts would have to listen to
those concerns if the quality of the relationship were given greater
prominence than it is now. This approach also complements the
Race Consciousness Model's call for greater and betier
communication.?!® QOnce the actors in the criminal justice system
begin talking about race, they will be more receptive to the
indigent defendant’s call for a more racially meaningful attorney-
client relationship. Finally, for an indigent defendant who truly
wants to replace his lawyer, the above approach restores some of
the defendant’s dignity by giving him more control over the kind of
relationship he may want to have with his lawyer.

C. Revise Procedures for Appointing Counsel

In addition to giving an indigent defendant more say in
replacing his appointed lawyer, an indigent defendant should also
be given greater say in the initial selection of his appointed
lawyer. The procedures for appointing counsel should be revised
to give the accused the option to select his own counsel. Assuming
that the chosen lawyer agrees to the appointment, that he is
conflict-free and qualified to handle the case, and that he or she is
otherwise acceptable to the court, there is no overriding reason not

214. An interesting question that is beyond the scope of this Article is whether a
defendant who rejects his appointed counsel merely because of the latter’s race
viclates some ethical obligation. A lawyer, of course, is prohibited from
discriminating on the basis of race. Professor Wilkins, in considering this question
in terms of gender, concluded that:

Although [the] client and every other citizen is morally (and in many cases
legally) required not to discriminate on the basis of status in their
employment decisions, there is nothing in the nature of the attorney-client
relationship that prohibits clients from seeking to obtain the services of
those lawyers whom they believe will best serve their cause. Thus, the
client's decision to take gender into account when hiring his lawyer stands
on different ethical footing than the lawyer's decision to refuse the
representation on the basis of the client’s gender.
David B. Wilkins, Do Clients Have Ethical Obligations to Lawyers? Some Lessons
from the Diversity Wars, 11 GEO. J. LEGAL ETHICS 855, 898-99 (1998).
215. See supra notes 135-136 and accompanying text.
216. See supra PartI11,C.2.
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to honor the defendant’s choice. Granting the accused this
privilege will help bring some parity to the retained versus
appointed counsel selection process, give the client greater control
over the conduct of his defense, and replace some of the
defendant’s dignity that the current “take it or leave it” regime
strips away.

Alternatively, the defendant could be assigned two alternate
counsel in addition to his appointed lawyer. The latter would be
responsible for meeting with the accused and representing him as
usual. However, within some reasonable period of time after the
appointment, the defendant could elect to substitute in any one of
the alternates. The initially appointed counsel would be obligated
to assist the defendant in making that decision, and the alternates
would be permitted during that time period to speak with the
accused about the case.?'” Once the final section has been made,
or the time period had expired, the de-selected lawyers would be
relieved of any further responsibility for the case.

Several scholars who have studied indigent appointments
have recognized the value in allowing the client more say in the
selection process. Professor Peter Tague, for instance, has argued
that “an indigent will receive better representation if allowed to
choose the attorney who will defend him.”218 In observing that an
accused has significant reasons for wanting to choose his
appointed counsel, one of which is allowing for “greater
participation in structuring his defense,’2!? Professor Tague
examined the justifications for the existing practice and found
those justifications wanting.??® He even believes that there is
merit in the view that an accused has a constitutional right to

217. To ensure confidentiality, the attorney-client privilege would have to be
extended to cover these communications.

218. Peter W. Tague, An Indigent’s Right to the Atlorney of His Choice, 27 STAN.
L. REV. 73, 85 (1974) [hereinafter Tague, An Indigent’s Right] ("Despite the
evidence that an indigent will receive better representation if allowed to choose the
attorney who will defend him, the courts have refused to accede to this request.”);
see also Peter W. Tague, Ensuring Able Representation For Publicly-Funded
Criminal Defendants: Lessons From England, 69 U. CINN. L. REV. 273 (2000)
(suggesting that vouchers could be used to allow an indigent defendant to choose a
private lawyer). Tague is currently Professor of Law at the Georgetown University
Law Center. See GEORGETOWN UNIVERSITY LAW  CENTER,
http://www.law.georgetown.edu/index.html (last visited Dec. 1, 2001).

219. Tague, An Indigent’s Right, supra note 218, at 99.

920. See id. (“[D}enying an indigent the right to choose his counsel fails to
further in any substantial way legitimate government interests, interests that can
be protected by less intrusive measures. The classification distinguishing indigent
from nonindigent should therefore fall and an indigent should have equal
opportunity to select his own counsel.”).
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choose his own attorney.2?!

Professors Stephen Schulhofer and David Friedman have
similarly found the current methods of appointing counsel
wanting.222 They argue that indigents should be allowed control
over the selection of appointed counsel through “deregulated
systems,” including vouchers to retain private counsel.?28 “[TJhe
defendant could be provided several recommendations,” they
suggest, “or the name of a single attorney likely to accept
appointment. An even more cautious model would continue the
practice of having the court appoint counsel, but would advise
defendants that they can choose a substitute if they prefer."224
The end result of such systems would be an enhanced attorney-
client relationship. In their words, “[t}he mere existence of a right
to choose would dissipate some of the distrust that now infects
many involuntary attorney-client relationships and would for the
first time give the appointed attorney a self-interested reason to
value the satisfaction of his client as well as that of the court.”225

221. See id. at B7, 99; see also Holly, supra note 2, at 201-19 (critiquing the
rationales for denying indigents the right to choose their own counsel and
suggesting that because indigent defendants are obligated to repay all or a portion
of the costs of their legal defense, they have a limited right to select the attorney
who is assigned to them).

222. See Schulhofer & Friedman, supra note 70, at 106 (commenting that “[t]he
reasons given for refusing to honor defendants’ choices [of appointed counsel] are in
our view insufficient”). When their article was published, Schulhofer was Bernice
J. Greenberg Professor of Law and Director of the Center for Studies in Criminal
Justice at the University of Chicago Law School, and Friedman was a Visiting
Professor at Cornell Law School. Id. at 73 n.*.

223. Id. at 77, 101.

224, Id. at 103; see also 3 LAFAVE ET AL., supra note 70, at 551 {(observing that
“falt least two states [Georgia in capital cases and California) have departed from
[the] traditional position that allows a trial court to completely disregard the
defendant’s preference for appointment of a particular counsel”).

225. Schulhofer & Friedman, supra note 70, at 104 (empbasis in original).
Schulhofer and Friedman also believe that the officials who choose appointed
counsel may not have the best interests of the defendant at heart. They observe:

A public official who chooses for the defendant is likely to have... a
weaker incentive to make the best choice. Indeed ... the official. .. has
incentives to value cooperativeness, disinclination to work long hours, and
other qualities that might not win favor with defendants themselves.
Providers may end up being selected according to how well they serve the
court, not how well they serve defendants.
Id. at 80. The American Bar Association also encourages the practice of allowing
indigent defendants to choose their own appointed counsel. The ABA Standards for
Criminal Justice, for instance, contain this recommendation:
Neither statutes nor court decisions recognize the right of an eligible
defendant to select the private lawyer of his or her choice . . .. In contrast,
the defendant with sufficient funds can retain the lawyer of his or her
choice and discharge an attorney when confidence in the lawyer
diminishes. There is much to be said for allowing the eligible defendant,
when administratively feasible, the same freadom of action available to the
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In sum, fair procedures and reliable results, both components
of justice, are more likely to result if the indigent has a real voice
in deciding the composition and character of the relationship with
his appointed lawyer. The Sixth Amendment decisions and court
rules disallowing the indigent defendant any meaningful say in
selecting or replacing his appointed counsel undermine that
mandate for justice.

Conclusion

This Article has related the potential concerns an indigent
Black defendant may have when appointed a white lawyer and
some possible responses to those concerns, both by the lawyer and
the system of which the lawyer is a part. Three arguments were
identified that encapsulate those concerns: the Racism Argument,
the Effectiveness Argument, and the Expediency Argument.
Three possible responses by the lawyer, with some variants, were
also identified: the Denial or No Racism Response, the Irrelevance
Response, and the Relevance Response. Finally, strategies were
suggested for alleviating the racial friction that may arise in the
white lawyer-Black defendant relationship, including adoption of
the Race Consciousness Model's goal of discussing racial
differences.

The overarching goal of the constitutional right to counsel is
to promote the cause of justice, both for the individual defendant,
who has the right to a fair trial, and for the system of criminal
justice, which needs to produce reliable results. That goal is
undermined when a white appointed lawyer refuses to
acknowledge or adequately address the effects his and his client’s
race have on their relationship. Accordingly, the appointed lawyer
and the other actors in the criminal justice system should become
more race-conscious and not only communicate better about race,
but also acknowledge and address the concerns, whether real or
perceived, that underlie an African-American defendant’s
objections to being appointed a lawyer who happens to be
Caucasian.

defendant of means. Where the defendant has personally selected counsel,
there is likely to be greater confidence in the attorney and in the justness
of the legal system generally. Qbviously, if all defendants insisted on the
right to choose their own attorneys, the administrative burden would
surely undermine the effectiveness of the assigned-counsel system. But
where the requests are few and do not pose serious administrative
inconvenience, selection of counsel by defendants should be encouraged.
ABA STANDARDS FOR CRIMINAL JUSTICE Standard 5-2.3 cmt. (2d ed. 1980)
(citations omitted).
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Adherents of the Neutrality Model believe that racial
differences do not matter and that they should be “bleached out” of
the attorney-client relationship. This view is not only wrong for
those defendants who believe that race matters, but it is also
dangerous, for it undermines Gideon’s call for justice for all. Yet,
it is naive to believe that the viewpoint of those schooled to ignore
race and racism can be changed overnight. But, we should begin
the process. The Sixth Amendment right to counsel demands no
less.
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BEYOND “SELLOUTS” AND “RACE CARDS”;
BLACK ATTORNEYS AND THE
STRAITJACKET OF LEGAL PRACTICE

Margaret M. Russell*

I. INTRODUCTION: REPRESENTING RACE

For attorneys of color, the concept of “representing race” within
the context of everyday legal practice is neither new nor voluntarily
learned; at a basic level, it is what we do whenever we enter a court-
room or conference room in the predominantly white Iegal system
of this country. The ineluctable visibility of racial minorities in the
legal profession, as well as the often unspoken but nevertheless
deeply felt sense of racially hierarchical positioning to which this
visibility subjects us, are aptly expressed in the following droll rec-
ollection of a 1960s-era Black civil rights lawyer:

A favorite story among Southern black attorneys was of the black
lawyer who was to argue a case before the Mississippi Supreme Court.
He had prepared his briefs with great precision and scholarship, and
was quite confident that the law was in favor of his client — that is, as
confident as a black lawyer can be in a Southern court. However, in
his concentration on the law, he had neglected to look up the proper
way to address the Supreme Court before beginning his argument. A
stylized, formal address is always used in speaking to an appellate
court, differing from court to court, but it’s usually some variation of
“May it please the distinguished Chief Justice and the distinguished
Associate Justices of this Honorable Court.” Being forced to call
upon his instinct for an improvised form of address, he arose, looked
up and down the bench, and said, “Good morning, white folks.” His
brief could not have stated the issue of the case more realistically and
precisely than this spontaneous greeting.!

Although it is often assumed that people of color initiate or
even “instigate” extemporaneous comments about race in legal pro-

* Associate Professor of Law, Santa Clara University School of Law; A.B. 1979,
Princeton; J.D. 1984, J.8.M. 1990, Stanford. — Ed. I am grateful to Margalynne Armstrong,
Naomi Cahn, Ellen Kreitzberg, and Gerald Uelmen for reading an earlier draft of this essay;
to June Carlbone for especially detailed commentary; to Stephame Mirande for expert re-
search assistance; and to Lee Halterman for all-encompassing support.

1. Edward A. Dawley, Black People Don’t Have Legal Problems, Address at the Tom
Paine Summer Law School (summer 1970), in THE RELEVANT LAWYERS: CONVERSATIONS
ouT OF COURT ON THEIR CLIENTS, THER PRACTICE, THEIR PoLiTics, THEIR LiPE STYLE
219, 220-21 (Ann Fagan Ginger ed., 1972) [hereinafter THE RELEVANT LAwYERS),

766
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ceedings, the reality is that many people of color — like the Black
lawyer in the tale above — simply articulate a subtext that is un-
mentioned but obvious: that their minority racial presence is forced
into stark and distorted relief against an otherwise seemingly
“transparent” background of white omnipresence.2 Attorneys of
color often find that they are identified, categorized, and evaluated
first as members of their racial group, and only secondarily — if at
all — as lawyers. In this sense, “representing race” is a fundamen-
tal and inescapable part of minority attorneys’ professional identity
and political function as marginalized actors in the mainstream
legal system, quite apart from and transcendent of the particulars of
individual client representation. As suggested above, this phenom-
enon derives its salience from two factors: the paucity of people of
color in the legal profession;® and the debasing and racially prejudi-
cial slights to which they are subjected on a recurrent basis.*
Regarding the first factor, minority attorneys still suffer from
severe underrepresentation in the legal profession. At the begin-
ning of this decade, Blacks, Asian Americans, Latinos and Latinas,
and Native Americans comprised only twelve percent of the

2. Barbara Flapg defines “transparency” as the proclivity of whites to think of themselves
as “raceless” unless they are in situations in which juxtaposition with people of color renders
racial differences obvious: “The most striking characteristic of whites’ consciousness of
whiteness is that most of the time we don’t have any. I call this the transparency phenome-
non: the tendency of whites not to think about whiteness, or about norms, behaviors, exper-
iences, or perspectives that are white-specific.” Barbara J. Flagg, “Was Blind, But Now I
See”: White Race Consclousness and the Requirement of Discriminatory Intent, 91 MicH. L.
Rev, 953, 957 (1993) [hereinafter Flagg, Was Blind}; see also Barbara J. Flagg, Fashioning a
Title VII Remedy for Transparently White Subjective Decisionmaking, 104 Yare L.J. 2009,
2013 (1995) [hereinafter Flagg, Fashioning a Title VII Remedy). For an extended application
of the concept of transparency to the historical and legal construction of white racial identity,
see Ian F. HANey Lopez, WHITE BY Law: THE LEGAL CONsTRUCTION OF RACE (1996).

3. See generally Task FORCE oN MINORITIES IN THE LEGAL PROFEssSION, A.B.A., RE-
PORT WITH RECOMMENDATIONS (1986) (recommending adoption by the ABA of policies to
integrate the legal profession and create more opportunities for minority lawyers); Ramsey
Campbell, State’s Legal System Lacks Minorities, Convnission Says; Racial and Ethnic Bias
Study Concludes Underrepresentation Has Created an Unfair System, ORLANDO SENTINEL
Trie., Nov, 14, 1991, at D1; Rita Henley Jensen, Minorifies Didn’t Share in Firm Growth,
NaTL. L.J,, Feb. 19, 1990, at 1; Steven Keeva, Unequal Partners: It's Tough at the Top for
Minority Lawyers, AB.A. J,, Feb. 1993, at 50; Alexander Stille, Little Room at the Top for
Blacks, Hispanics; Outlook Better for Women, Asians, NATL. L.]., Dec. 23, 1985, at 1; Doreen
Weisenhaus, Still a Long Way to Go for Women, Minorities: White Males Dominate Firms,
Natt. L.J., Feb. 8, 1988, at 1. Racial exclusion is revealed by not only the number of practic-
ing lawyers, but of law faculty and law students as well. See, e.g., Minority Women Lagging in
Law Faculties, N.Y. Tmves, Apr. 3, 1992, at A19; Saundra Torry, At Yale Law, a Gender Gap
in Who Gets Clerkships Sparks Debate, WasH. Post, May 13, 1991, at F5 (reporting on gen-
der and race disparities in the selection of law students for clerkships). )

4, See generally Claudia MacLachlan, Legal Bias: Attorneys See Discrimination, ST.
Lours Post-DispatcH, Dec. 3, 1989, at El; David Margolick, Bar Group Is Told of Racial
Barriers, N.Y. Toves, Feb, 16, 1985, at 15; Lena Williams, For the Black Professional, the
Obstacles Remain, N.Y. Toves, July 14, 1987, at Al6; Jeannie Wong, Panel Hears How Mi-
norities See Court System, SACRAMENTO BEg, Apr. 11, 1992, at Bl.
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nation’s law students, less than eight percent of lawyers, eight per-
cent of law professors, and two percent of the partners at the na-
tion’s largest law firms.> When compared with the overall
percentage of people of color in the national population — approxi-
mately twenty-five percenté — these paltry figures illustrate the ex-
tent to which attorneys of color are still very much a token presence
in the legal system.? Worse still, this phenomenon doubly exacer-
bates the conditions of isolation experienced by minority lawyers,
because their numbers are just high enough to undermine claims of
white racial exclusivity in the profession, yet far too low to facilitate
the comforting sense of belonging or even anonymity that attaches
quite naturally to white lawyers.8

The double bind that tokenization imposes on minority attor-
neys is the pressure to comport themselves generally as though the
legal profession is integrated, colorblind, and even raceless, yet to
take on the burdens — gratefully! — of role-modeling and other-
wise representing their race on the occasional race commission or
diversity committee instituted by their colleagues to manifest con-
cern for the plight of minorities. Thus, minority attorneys, even
while expressing their desire to volunteer to assist communities of
color within and outside the legal profession, sometimes complain
that they are somehow expected “naturally” to take on the emo-
tional and temporal demands of extra “race work” as though

5. See DERORAH L. RHODE, PROFESSIONAL RESPONSIBILITY: ETHICS BY THE PERVASIVE
MEeTHOD 53-54 (1994) (citing Jensen, supra note 3, at 1).

6. See RHODE, supra note 5, at 53,
7. See Jensen, supra note 3, at 28-29.

8. Invoking her everyday personal experiences as a white woman, Peggy McIntosh attrib-

utes this sense of ease to white privilege, which she describes as

an invisible package of uneamned assets that I can count on cashing in each day, but

about which I was “meant” to remain oblivious. White privilege 1 like an invisible

weightless knapsack of special provisions, maps, passports, codebooks, visas, clothes,

tools, and blank checks.
Peggy MclIntosh, Unpacking the Invisible Knapsack: White Privilege, CREATION SPIRITUAL-
Ty, Jan./Feb. 1992, at 33. For additional recent works advancing a theoretical critique of
white privilege and its effects on legal and social relations, see CrimicaL Warrz STUDIES!
Lookine BEnHmnD THE MIRROR (Richard Delgado & Jean Stefancic eds., forthcoming 1997);
L6PEZ, supra note 2, STEPHANIE M. WILDMAN ET AL., PRIVILEGE REVEALED: How InvisE
BLE PRIVILEGE UNDERMINES AMERICA (1996); Adrienne D. Davis, Identity Notes Part One:
Playing in the Light, 45 Am. U, L. Rev. 695 (1996); Flagg, Fashioning a Title VII Remedy,
supra note 2; Flagg, Was Blind, supra note 2; Cheryl 1. Harris, Whiteness as Property, 106
Harv. L. Rev, 1709 (1993); Martha R. Mahoney, Segregation, Whiteness, and Transforma-
tion, 143 PeNN. L, REv. 1659 (1995); Martha R. Mahoney, Whiteness and Women, In Practice
and Theory: A Reply to Catharine MacKinnon, 5 YALE J.L. & Fevmusum 217 (1993); David
lgaeéa-jam(ingos;))penheimer, Understanding Affirmative Action, 23 Hastings ConsT. L.Q, 921,

46-95 (1996).
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it were the responsibility solely of nonwhites to eradicate
discrimination.?

If tokenization represents the first set of problems confronting
minority attorneys, a second set of obstacles may be attributed to
the daily, unrelenting mistreatment to which many minority attor-
neys are subjected. Attorneys of color often find their everyday
professional and personal encounters peppered with reminders of
their minority status in the legal system.1® For example, the New
York Judicial Commission on Minorities found that fourteen per-
cent of its surveyed litigators asserted that judges, lawyers, or court-
room personnel publicly repeat ethnic jokes, use racial epithets, or
make demeaning remarks about a minority group “often” or “very
often”; another twenty-three percent stated that such comments oc-
cur “sometimes.”’* Moreover, minorities in the legal profession re-
port anecdotally that outside the legal setting — for example, in
pursuing such mundane tasks as hailing taxis,}2 boarding eleva-
tors,13 shopping for clothes,!4 or driving down the street!> — they

9. On the burdens of “race work,” see Richard Delgado, Affirmative Action as a
Majoritarian Device: Or, Do You Really Want To Be a Role Model?, 8% Micu. L. Rev. 1222,
1226-27 (1991). Delgado writes:

Suppose you saw a large sign saying, “ROLE MODEL WANTED. GOOD PAY.
INQUIRE WITHIN.” Would you apply? Let me give you five reasons you should not.
Reason Number One. Being a role model is a tough job, with long hours and much
hea\l?lr lifting. You are expected to uplift your entire people. Talk about hard, sweaty
work!
Id. (footnotes omitted).

10. A common complaint among minority attorneys is that in legal proceedings they are
often presumed to be nonattomeys, e.g., criminal defendants, bailiffs, spectators, or — if
female — court reporters or parties’ wives. Seg, e.g, Editorial, N.J, HErALD & NEws, Sept.
16, 1991, at A4, quoted in RHODE, supra note 5, at 125 n.36 (“ ‘I'll come into the courtroom
wearing a $500 suit with a [egal folder full of briefs under my arm and the courtroom official
or guard will order me into the defendant’s chair,’ said Newark attorney Robert L. Brown, a
black man. ‘They just assume automatically that if you're black, you're the one on trial,’ ).

11. See Arthur S, Hays & Amy Stevens, Racism Is Said to Pervade New York Courts,
WatL ST. 1., June 5, 1991, at B6.

12, “Taxi stories” — describing the inability to hail a cab because of the cab driver’s
trepidation of the would-be passenger’s skin color — are prevalent in the experiences of
urban professionals of color, particularly Black males. The taxi story even entered the ranks
of Hollywood movie mythology in the legal thriller The Pelican Brief, in which the swash-
buckling hero played by Denzel Washington is stymied in his efforts to chase down an investi-
gative lead because he canmot hail a taxi on the street in Washington, D.C. See also Henry
Lours Gates, Jr., Loose Canons: Notres oN THE CULTURE WARs 147 (1992); CORNEL
WEsT, RACE MATTERS, at ix-xvi (1993).

13. See Taunya Lovell Banks, Two Life Stories: Reflections of One Black Woman Law
Professor, 6 BERKELEY WOMEN’s L.J. 46, 49-51 (1991) (describing two white women’s refusal
to board an elevator in a “Juxury condominium” with “five well-dressed Black women in
their thirties and forties”); Peggy C. Davis, Law as Microaggression, 98 YALE L.J. 1559, 1560-
61 (1989) (recounting a white female passenger’s ridicule of a Black woman waiting to board
the elevator).

14, See PaTrICIA J. WirLiams, THE ALCHEMY OF RACE AND RIGHTS 44-51 (1991)
(chronicling the author’s exclusion from Benetton, & chic clothing store).
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are visually “sized up” according to their color rather than the ac-
coutrements of upper-middle-class professional status that they
thought might insulate them from suspicion.6 The debilitating, lin-
gering effects of such routine and recurrent degrading treatment
should not be underestimated as significant influences in the forma-
tion of professional identity. Most attorneys of color are forced to
invoke the prevailing lawyerly ethos of becoming thick-skinned and
detached — that is, if they hope to remain in the profession with
their sanity and composure reasonably intact. This response, com-
bined with other age-old survival mechanisms used by people of
color trapped in racist environments, usually helps render everyday
interactions tolerable. But it would be naive to assume that the
above factors — tokenization and everyday, microaggressive har-
assment — do not exert a profound and destabilizing impact upon
minority lawyers’ conceptions of professionalism, attorney-client in-
teraction, case selection, lawyering strategy, courtroom behavior,
and a host of other concerns. For women of color in the legal pro-
fession, gender bias further exacerbates the burdens of “high visibil-
ity, few mentors and role models, and additional counseling and
committee responsibilities.”’” Although research literature infre-
quently addresses the particular obstacles faced by those also dis-
criminated against on the basis of sexual orientation or disability,
one might well imagine the inhibitory effects of those factors as
well.

Therefore, when a symposium such as this focuses much-needed
scholarly attention on the possible intersections of critical theory
and progressive practice with respect to the representation of race
in the legal process, it is crucial to keep in mind that attorneys of
color bring vastly different experiences from those of white attor-

15. See Paul Butler, Racially Based Jury Nullification: Black Power in the Criminal Justice
System, 105 Yare L.J. 677, 691 n.76 (1995) (quoting Henry L. Gates, Ir., Thirteen Ways of
Looking At A Black Man, New YORKER, Oct. 23, 1995, at 56, 58 (relating common exper-
iences of prominent Black men who have been subjected to vehicle stops by the police and
noting that “Blacks — in particular, black men — swap their [negative] experiences of police
encounters like war stories, and there are few who don’t have more than one story to tell. . .,
There’s a moving violation that many African-Americans know as D.W.B.: Driving While
Black™).

16. Sadly, the tacit acknowledgement of class hierarchy in the telling of these tales is as
lamentable as are the lessons of racial bias, What, one wonders, do these anecdotes reveal
about assumptions made regarding the humanity of people of color who could never afford
to take cabs, shop at upscale stores, dine in swanky restaurants, or drive BMWSs?

17. Deborah L. Rhode, Perspectives on Professional Women, 40 STan. L. Rev. 1163, 1191
(1988). Few sources document the unique biases faced by women of color in the legal profes-
sion. For compelling accounts of the personal experiences of Black women in legal educa-
tion, see generally Black Women Law Professors: Building a Community at the Intersection
of Race and Gender, a Symposium, 6 BERKELEY WOMEN’s L.J. 1 (1990-91),
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neys to the underlying issues at hand. Regardless of which specialty
or career path within the legal profession minority attorneys
choose, they face a distinctly different set of obstacles than do
whites, particularly in cases potentially involving racial issues.
Although recent scholarship in lawyering theory has been quite illu-
minating in exploring a broad array of themes concerning the so-
cially constructed nature of client identity and lawyer identity in
progressive practice, the role of race in these constructions deserves
greater attention.18

In this essay, I focus on some of the pressures and constraints
faced by Black attorneys in particular when addressing issues of
race in legal proceedings.® I argue that when issues of race are at
least arguably relevant factors in a case, Black attorneys face an
unduly restrictive set of choices, each of which carries impossible
burdens. Saddled with the tacit professional expectation of being
responsible for identifying, fixing, or rationalizing away race
problems outside the courtroom, Black attorneys who raise such
concerns in court often face a heavy burden of justifying either that
race really exists as an issue at all, or that they are competent to
address the topic of race in a fair and reasoned manner. When
Black attorneys articulate racism as a primary factor in a particular
case, they may encounter fractious demands that they “prove it,” or
harsh accusations that they are “playing the race card” or otherwise
engaging in unprofessional behavior. Conversely, when Black at-
torneys take on advocacy obligations that require the subordination
and decontextualization of issues of race in the service of other

18. Recent articles exploring these concerns include Anthony V. Alfieri, Defending Ra-
cial Violence, 95 CorLum, L. Rev. 1301 (1995); Bill Ong Hing, Raising Personal Identification
Issues of Class, Race, Ethnicity, Gender, Sexual Orientation, Physical Disability, and Age in
Lawyering Courses, 45 STAN. L. Rev. 1807 (1993); Michelle S, Jacobs, Legitimacy and the
Power Game, 1 CLiicaL L. Rev, 187 (1994); Symposium, Political Lawyering: Conversa-
tions on Progressive Social Change, 31 Harv. CR.-CL, L. Rrv, 285 (1996); David B. Wil-
kins, Race, Ethics, and the First Amendment: Should a Black Lawyer Represent the Ku Klux
Klan?, 63 Geo. Wasu. L. Rev. 1030 (1995); David B. Wilkins, Tivo Paths to the
Mountaintop? The Role of Legal Education in Shaping the Values of Black Corporate Law-
yers, 45 STaN. L. REv. 1981 (1993).

19. Some of the observations expressed in this article about the quandaries faced by
Black lawyers might be applied to lawyers of minority-group status generally. However, the
Darden-Cochran conflict — and the set of race and legal practice jssues that it embodies —
strikes me as particularly emblematic of burdens specifically faced by Black lawyers because
of the culturally distinct set of stereotypes endured by Blacks. In using expansive terms such
as “Black lawyers” and “Black communities,” I am of course mindful of the diversity of
backgrounds and viewpoints that these labels necessarily include.

I also acknowledge that within the community of Black attorneys, other factors (e.g.,
gender and sexual orientation) signify other salient differences in experiences and perspec-
tives, This article posits that the problems discussed herein apply to Black attorneys gener-
ally, without delving into those additional dimensions.
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objectives, they may be labeled as “sellouts” who have abandoned
their communities. Whatever the choice, the focus of such cases
inevitably becomes not just race, but their race and their lawyerly
merits as well. Unlike white attorneys, who have the relatively lux-
urious comfort of invisibility and transparency in raising issues of
race in the lawyering process, Black attorneys must always brace
themselves to have their racial, professional, and personal identities
placed in issue as well. This additional layer of scrutiny and suspi-
cion may in turn raise for the Black attorney difficult professional
and personal questions of identity, autonomy, authenticity, and loy-
alty. Unless, as suggested above, Black attorneys steel themselves
mentally and emotionally for the extra demands of race work in a
legal system that still operates on the unspoken assumption that fix-
ing race problems is naturally the work of minorities, they are des-
tined to lead professional lives of fatigue, frustration, and perhaps
exploitation.?® This in turn significantly undermines the social-
justice imperatives that lead public-spirited Blacks — whether in
the private or public sectors — to select law as a career path in the
first place.

Thus, I argue, Black attorneys encounter not only a glass ceiling
barring their vertical and hierarchical career advancement, but a
type of glass bubble as well that severely circumscribes the flexibil-
ity and creativity so critical to the Black lawyer’s — or indeed any
lawyer’s — professional identity. Stereotypical, externally imposed
assumptions about the role and function of Black attorneys have
the powerful effect of straitjacketing and asphyxiating Blacks in an
already highly restrictive environment, While it is important for
Black lawyers — like other lawyers — to subject themselves to rig-
orous critique regarding the political and societal implications of
their career choices and professional behavior, I am wary of the
strong tendency of mainstream popular and legal discourses to find
ways to castigate Black attorneys for problems essentially not of
their creation. Thus, in evaluating the microcosm of Black legal
practice, it is essential to locate it within its macrocosm of con-
structed racial meaning. The Black attorney generally is not ac-
corded the respect, autonomy, or even anonymity enjoyed by her
white colleagues, and she is therefore doubly disadvantaged by the
imposition of careerist pigeonholes and expectations.

20. For a report on the enervating effects of tokenism on minority law professors, see
generally Roy L. Brooks, Life After Tenure: Can Minority Law Professors Avoid the Clyde
Ferguson Syndrome?, 20 US.F. L. Rev. 419 (1986); Richard Delgado, Minority Law Profes-
sors’ Lives: The Bell-Delgado Survey, 24 Harv. C.R.-C.L. L. Rev. 349 (1989),
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To illustrate the straitjacketing that I suggest is quite typical in
the life of the Black attorney, I draw upon a seemingly atypical ex-
ample: public commentary on the work of two prominent and now
infamous Black attorneys — prosecutor Christopher Darden and
defense attorney Johnnie Cochran in the murder prosecution of
O.J. Simpson. Because of the ubiquity of media coverage of the
trial — including the melodramatic effect of cameras in the court-
room — Cochran and Darden rapidly became two of the most rec-
ognizable Black lawyers in this nation’s history. Only the televised
confrontation of Clarence Thomas and Anita Hill has exposed
Black attorneys so intensely to the voyeuristic scrutiny of the
American television-viewing public2! Yet, a closer examination of
public attitudes toward Darden and Cochran reveals patterns quite
common in the treatment of Black lawyers generally.

Public (including media) reaction to the lawyering styles of
these two men in the so-called “Trial of the Century”22 exemplifies
what I describe below as the “ ‘Sellout’ vs. ‘Race Card’” trope:
when issues of race are even potentially relevant in a particular
case, Black attorneys are cabined within a false dichotomy of op-
tions that implicate not just questions of lawyering strategy, but
public generalizations about their racial identities and professional
skills as well. The dichotomy is false because its components have
been erroneously constructed as opposites: (1) claiming the irrele-
vance of race, or perhaps even denying so vehemently that racism is
at issue that one is branded an “assimilationist” or “sellout;” versus
(2) raising racism as an issue, thereby risking accusations that one is
recklessly “playing the race card” and pandering to racial tensions.

In my view, this putative oppositeness is a construct that ob-
scures the complexity of the value and strategy choices faced by
Black attorneys in several ways. First, in the metanarrative or
“master narrative? of a predominantly white legal system, this

21. On the popular cultural mythology engendered by the Hill-Thomas hearings, see
Anna Deavere Smith, The Most Riveting Television: The Hill-Thomas Hearings and Popular
Culture, in Racge, GENDER AND POWER ™ AMERICA: THE LEGACY OF THE HiLe-THOMAS
HeARINGS 248 (Anita Faye Hill & Emma Coleman Jordan eds., 1995).

22. Gerald F. Uelmen wryly notes that his research “has uncovered at [east thirty-two
trials since 1900 that have been called a ‘trial of the century.’” GeraLp F. UELMEN, LEs-
SONS FROM THE TRIAL: THE ProrLe v. OJ. Smreson 204 (1996).

23, See Lisa Lowe, Heterogeneity, Hybridity, Multiplicity: Marking Asian American Dif-
ferences, 1 DiasroRA 24, 26 (1991) (discussing the role of metanarratives or “master narra-
tives” in imposing “minority” cultural identity upon Asian Americans). In discussing the role
of media discourses in sharpening tensions between African Americans and Korean Ameri-
cans in the wake of the acquittal of the police officers in the first “Rodney King” trial, Lisa
Tkemoto observes: “I use ‘master narrative’ to describe white supremacy’s prescriptive, con-
flict-constructing power, which deploys exclusionary concepts of race and privilege in ways
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false construction of opposites serves the backlash function of fo-
cusing attention on microcosms of intraracial conflict and public
criticisms of individual Black attorneys, rather than on the more
noxious legal and social contexts in which they operate. Second, it
straitjackets Black attorneys by stereotyping and unnecessarily re-
stricting their choices of potential advocacy strategies. Finally, the
hyperbole surrounding the false dichotomy mischaracterizes the
meaning of community affiliation and racial identification to many
Black attorneys who are engaged in an ongoing struggle to be
viewed not as racial icons, but as real-life, three-dimensional human
beings. '

Accordingly, this essay addresses the “Sellout”-“Race Card”
quandary in the following manner: Part II briefly sets forth as illus-
trative the experiences of an earlier generation of Black attorneys
who faced overt challenges to their professional competence based
solely on their identities and experiences as Blacks., Part III de-
scribes the “sellout” and “race card” tropes as used against Darden
and Cochran, respectively, in the Simpson case; I use these terms to
epitomize the constraints faced by Black attorneys as they struggle
through complex questions of race within the context of individual
cases. I conclude by urging Black attorneys to resist such straitjack-
eting, particularly in the service of progressive antisubordination
lawyering strategies.

Given the almost overwhelming degree of fascination with the
O.J. Simpson case, its cultural and intellectual implications, and its
variable symbolic values,2* one major caveat bears mention and re-
iteration: this is not an essay about the merits of the Simpson
case,? nor about the personal characters or legal talents of Christo-

that maintain intergroup conflict.” Lisa C. Ikemoto, Traces of the Master Narrative in the
Story of African American/ Korean American Conflict: How We Constructed “Los Angeles,”
66 S. CaL. L. Rev. 1581, 1582 (1993) (footnote omitted). I suggest that Jkemoto’s point
might be applied usefully to the role of the master narrative in maintaining intragroup con-
flict — such as “Darden versus Cochran” or “sellouts versus race cards” — as well. See also
Charles R, Lawrence III, The Message of the Verdict: A Three-Act Morality Play Starring
Clarence Thomas, Willie Smith, and Mike Tyson, in RAcB, GENDER, AND POWER IN
AmericA: THE LEGACY OF THE HiLL-THOMAS HEARINGS, supra note 21, at 118 n.3 (“In
using the term ‘Master Narrative’ . . . L refer . . . to the narrative of American society in which
the subordination of certain groups has been structured along race and gender lines,”).

24. See Janny Scott, The Joy of Deconstructing O.J.: At Symposium, Deep Thoughts and
Cheap Thrills, N.Y. Taqes, Sept. 25, 1996, at Bl (analyzing scholarly obsession with deriving
social significance and historical lessons from the Simpson case). For a compelling analysis of
race and gender in both the O.J. Simpson and Susan Smith murder trials, see Cheryl I. Har-
tis, The Foulston & Siefkin Lecture: Myths of Race and Gender in the Trials of OJ. Simpson
and Susan Smith — Spectacles of Our Times, 35 WasHBURN L.J. 225 (1996).

25. There are, of course, voluminous sources of information about this matter. Major
media have covered the case since its inception in June 1994 with the murders of Nicole
Brown Simpson and Ronald Goldman, and their precccupation continued in connection with

HeinOnline -- 95 Mich. L. Rev. 774 1996-1997



February 1997] Black Attorneys 775

pher Darden and Johnnie Cochran. For what it is worth, I believe
that both men are talented lawyers committed in many respects to
racial justice and Black community betterment. Rather, my point is
to demonstrate that the public accentuation of the Cochran-Darden
conflict — as well as the valorization and vilification to which each
man has been subjected — reveals far more about the burdens
shared by all Black attorneys than about Cochran’s and Darden’s
individual differences.

II. Lessons FROM ELDERS: THE NExUS BETWEEN RACE AND
THE UNDERMINING OF PROFESSIONAL CREDIBILITY

The achievements and visibility of a substantial number of
Blacks in the legal profession constitute a relatively new phenome-
non, but the scrutiny and suspicion with which they are treated in
mainstream legal practice do not. Often, such distrust expresses an
underlying belief that being reasoned and objective as a legal pro-
fessional — particularly with regard to issues of race — is somehow
at odds with the sustenance of Black racial identity. For example, a
generation ago, in Pennsylvania v. Local Union 542, International
Union of Operating Engineers,2® Judge Leon Higginbotham was
called upon by defendants to recuse himself from a class action
brought under the Civil Rights Act of 1964 and other civil rights
statutes. The state-initiated suit sought legal and equitable relief
against defendant union officials for alleged race discrimination
against the twelve Black complainants and the class they repre-
sented. In their motion for recusal?’ the defendants argued that
Judge Higginbotham’s status as a prominent Black civil rights
scholar and advocate rendered him unqualified to adjudicate claims
of race discrimination in a fair and impartial manner. In a lengthy

the civil trial of the Brown and Goldman families against Simpson. In addition, many of the
attorneys on both sides of the criminal prosecution have published books about the trial. See,
e.g., JOHNNIE L. CocHrAN, JR. wrrH Ty RUTTEN, JOURNEY To JusTice (1996); CHRusTO-
PHER A. DARDEN WITH JESS WALTER, INn CoNTEMPT (1996); ALAN M. DERSHOWITZ, REA-
SONABLE DousTts: THE O.J. StMPsON CASE AND THE CRIMINAL JUSTICE SysTEM (1996);
RoBERT L. SHAPIRO WITH LARKIN WARREN, THE SEARCH FOR JUSTICE: A DEFENSE AT-
TORNEY’S BRIEF oN THE OJ. StvpsoN Cask (1996); UELMEN, supra note 22. Other recent
books about the case include Vmncent BuaLrtosr, OuTracge: THE Five Reasons WHy O.).
SmMpsoN GoT AwAY WrTH MurpeRr (1996) and JEFrrREY Toosm, THE RuN oF His Lire
(1996). Recently, a law journal devoted an entire issue to the topic of race and gender in the
Simpson case. See 6 Hasrmias WoMEeN's LJ. 121 (1995).

26. 388 F. Supp. 155 (E.D. Pa. 1974).

27. See generally 28 U.S.C. § 144 (1988) (“Whenever a party to any proceeding in a dis-
trict court makes and files a timely and sufficient affidavit that the judge before whom the
matter is pending has a personal bias or prejudice either against him or in favor of any ad-
verse party, such judge shall proceed no further therein, but another judge shall be assigned
to hear such proceeding.™).
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and detailed consideration of the motion, Judge Higginbotham

summarized the defendants’ reasons for requesting disqualification

as follows:
That “I [have] identified, and [do] identify, [myself] with causes of
blacks, including the cause of correction of social injustices which [I
believe] have been caused to blacks”; that I have made myself “a par-
ticipant in those causes, including the cause of correction of social
injustices which [I believe] have been caused to blacks”; . .. [t]hat “in
view of the applicable federal law,” and by reason of my “personal
and emotional commitments to civil rights causes of the black com-
munity, the black community expectation as to [my] leadership and
spokesmanship therein, and the basic tenet of our legal system requir-
ing both actual and apparent impartiality in the federal courts,” my
“continuation . . . as trier of fact, molder of remedy and arbiter of all
issues constitutes judicial impropriety.”28

28. 388 F. Supp. at 158 (quoting defendants’ affidavits in support of the motion). In his
opinion denying the motion, Judge Higginbotham summarized the fifteen allegations relied
upon by the defendants in their affidavits. The accompanying text represents the court’s
summary of the last two of these fifteen points, which I have chosen to excerpt because they
seem most emblematic of the charge of “bias” brought by the defendants. However, because
I do not wish to risk mischaracterizing or unfairly truncating the broad-ranging nature of
defendants’ plethora of claims of bias, I include Judge Higginbotham’s summary of their first
thirteen points as well:

1. That the instant case is a class action, brought under the Civil Rights Act of 1964 and
other civil rights statutes, charging that defendants have discriminated against the twelve
black plaintiffs and the class they represent on the basis of race, and seeking extensive
equitable and legal remedies for the alleged discrimination;

2. That I will try the instant case without a jury, and that I am black;

3. That on Friday, October 25, 1974, I addressed a luncheon meeting of the Association
for the Study of Afro-American Life and History, during the 59th Annual Meeting of
that organization, “a group composed of black historians™;

4, That in the course of that speech I criticized two recent Supreme Court decisions
which involved alleged racial discrimination, and said, inter alia, that:

(a) “I do not see the [Supreme] Court of the 1970’s or envision the Court of the
1980’s as the major instrument for significant change and improvement in the quality of
race relations in America™;

(b) “The message of these recent decisions is that if we are to deal with the concept
of integration, we must probably make our major efforts in another forum™;

(c) “As I see it, we must make major efforts in other forums without exclusive reli-
ance on the federal legal process.”

5. That I used the pronoun “we” several times in the course of the speech, and that my
use of this pronoun evidences my “intimate tie with and emotional attachment to the
advancement of black civil rights™;

6. That by my agreement to deliver the speech I presented myself as “a leader in the
firture course of the black civil rights movement”™;

7. That my speech took place in “an extra-judicial and community context,” and not in
the course of this litigation;

8. That the following day, Saturday, October 26, 1974, The Philadelphia Inquirer pub-
lished “an article appearing under a predominant headline on the first page of the met-
ropolitan news section, . , . describing the October 25th meeting and publishing the
aforementioned quotes™

9, That approximately 450,000 copies of The Philadelphia Inquirer containing this ac-
count were distributed publicly on or about October 26, 1974;

10. That this account made “the community at large” aware of my “significant role as a
spokesman, scholar and active supporter of the advancement of the causes of
integration™;
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The extraordinary nature of the defendants’ disqualification mo-
tion did not go unnoticed by Judge Higginbotham, nor did its un-
derlying assumptions about the nexus between being Black and the
ability to fulfill professional obligations of fairness and impartiality
with respect to issues of race. In an opinion even more extraordi-
nary than the motion itself, Judge Higginbotham engaged in a bril-
liant disquisition on racial injustice, the burdens suffered by Blacks
in the legal profession,?® and the “raced” nature of all jurispru-
dence. Acknowledging the difficulty inherent in acting as “judge in
[one’s] own case™0 — that is, in assessing his own impartiality, as
required by the recusal statute — Judge Higginbotham carefully ad-
dressed the factual underpinnings of each of the defendants’ asser-
tions and responded to their claims of bias in great detail. He
explained why his pride in his heritage and commitment to racial
equality should not be viewed as a “partisan” matter that would
somehow compromise or undermine his professional integrity.3? In
rejecting the defendants’ tacit presumption that a Black judge
posed a unique threat to norms of judicial neutrality with respect to
race, he commented:

[A] threshold question which might be inferred from defendants’ peti-
tion is: Since blacks (like most other thoughtful Americans) are
aware of the “sordid chapter in American history” of racial injustice,
shouldn’t black judges be disqualified per se from adjudicating cases
involving claims of racial discrimination? . . . [T]he absolute conse-
quence and thrust of their rationale would amount to, in practice, a
double standard within the federal judiciary. By that standard, white

judges will be permitted to keep the latitude they have enjoyed for
centuries in discussing matters of intellectual substance, even issues of

11. That I believe “that there has been social injustice to blacks in the United States™;
“that these injustices must be corrected and remedied”; and “that they must be reme-
died by extrajudicial efforts by blacks, including [myself]”;
12. That “the very invitation to speak,” “the content of [my] remarks™ and my “posing
for photographs” after the address identify me as “a leader for and among blacks,” and
“one of the country’s leading civil rights proponents”™;
13. That I am a “celebrity” within the black community . . ..

388 F. Supp. at 157-58 (footnotes omitted).
29. In explaining the considerable lengths undertaken to provide historical context, schol-
arly documentation, and precise analytical constructs for his reasoning in denying a seem-
ingly “simple” motion to recuse, Judge Higginbotham commented:
Blacks must meet not only the normal obligations which confront their colleagues, but
often they must spend extraordinary amounts of time in answering irrational positions
and assertions before they can fulfill their primary public responsibilities.

388 F. Supp. at 181-82,

30, 388 F. Supp. at 161.

31. See 388 F. Supp. at 166; see also 388 F. Supp. at 163 (“I concede that I am black. I do
not apologize for that obvious fact. I take rational pride in my heritage, just as most other
ethnics take pride in theirs. However, that one is black does not mean, ipso facto, that he is
anti-white; no more than being Jewish implies being anti-Catholic, or being Catholic implies
being anti-Protestant. . . .”).
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human rights and, because they are white, still be permitted to later
decide specific factual situations involving the principles of human
rights which they have discussed previously in a generalized fashion.
But for black judges, defendants insist on a far more rigid standard,
which would preclude black judges from ever discussing race relations
even in the generalized fashion that other justices and judges have
discussed issues of human rights. Under defendants’ standards, if a
black judge discusses race relations, he should thereafter be precluded
from adjudicating matters, involving specific claims of racial
discrimination.3?

Although Judge Higginbotham’s opinion in Pennsylvania v.
Local Union 542 represents the most detailed response to a motion
for disqualification made in this vein, other Black judges have been
subjected to similar challenges. Judge Constance Baker Motley, for
example, defended her professional competence to preside over a
sex discrimination case, explaining with withering succinctness that
everyone — and not just she as a Black woman — is possessed of
racial identity and gender identity.?* Judge Higginbotham’s and
Judge Motley’s observations, although articulated over two decades
ago in the context of recusal challenges to the professional compe-
tence of Black members of the judiciary, have enormous signifi-
cance for Black lawyers today who demand mainstream respect for
and acceptance of their many-faceted roles as legal professionals
and as advocates for racial and gender justice. One of the hard
truths learned from Judges Higginbotham, Motley, and other “el-
ders”34 is that “minority” race, gender, or both subject one to ongo-

32. 388 F. Supp. at 165 (footnotes omitted).

33. See Blank v. Sullivan & Cromwell, 418 F. Supp. 1, 45 (S.D.N.Y. 1975); see also
United States v. Alabama, 582 F. Supp. 1197, 1200-02 (N.D. Ala. 1984) (Dyer, J.) (denying
motion for disqualification filed against Judge U.W. Clemon in a race segregation case after
the U.S. Court of Appeals ordered that another judge be assigned to hear the recusal pro-
ceedings); Paschall v. Mayone, 454 F. Supp. 1289, 1301 (S.D.N.Y. 1978) (Carter, J.) (denying
motion for disqualification in race discrimination case). Interestingly, all three of the above
cases — as well as Pennsylvania v. Local Union 542 — involved challenges to the impartiality
of Black judges who had been civil rights lawyers before their appointments to the bench.
For a recent example of the controversy surrounding a recusal motion filed against a Black
federal judge in a civil rights case, see Doug Bandow, No Justice for Proposition 209, WAsH.
INGTON TiMes, Jan. 14, 1997, at A15 (discussing efforts to remove Judge Thelton E. Hender-
son from presiding over Coalition for Economic Equity v. Wilson, 946 F. Supp. 1488 (1996));
Howard Mintz, Prop. 209 Defenders Struggle in Court, THE RECORDER, Dec. 17, 1996, at 1;
Carol Ness, Temporary Ban on Prop. 209 Extended to All Agencies; Preference Law's Sup-
porters Seek Judge’s Ouster, Citing ACLU Connections, SAN Francisco EXAMINER, Dec. 17,
1996, at A3. For examples of recusal motions based on allegations of other “group”-related
loyalties, see United States v. Ibraham El-Gabrowny, 844 F. Supp. 955, 961-62 (S.D.N.Y.
1994) (Mukasey, J.) (denying motion for disqualification in the World Trade Center bombing
prosecution which was based in part on defense attomey William Kunstler's assertions that
Judge Mukasey’s adherence to precepts of Orthodox Judaism and Zionism would cause him
to be biased against the defense and providing examples of other recusal motions).

34, For other chronicles of these “clders,” see Derrick BELL, CONFRONTING AUTHOR-
ITY: REFLECTIONS OF AN ARDENT PROTESTER (1994); J.L. CHESTNUT, JR. & JULIA Cass,
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ing and pervasive assumptions of nonobjectivity and incompetence,
particularly with regard to explicitly raced or gendered cases; the
presumption is that “minority” group loyalties will taint profes-
sional ethics in a way that “majority” affiliations will not. As I shall
discuss below, the present-day manifestations of these beliefs are
different only in form but not in substance from the more explicit
racial stereotypes applied to Black lawyers of earlier generations.

III. “SerLrours” AND “RACE CARDS”: THE DARDEN DILEMMA
AND THE CocHrAN CONUNDRUM

A. The Darden Dilemma Redefined

In his bestselling memoir of the Simpson case, prosecutor Chris-

topher Darden comments:

I understand that some black prosecutors have a name for the pres-

sure they feel from those in the community who criticize them for

standing up and convicting black criminals. They call it the “Darden

Dilemma.”35
Darden elaborates upon this theme in considerable detail through-
out his book, explaining that his affection, pride, and concern for
the Black community — his community — significantly motivated
his decision to seek a law degree and to become a prosecutor.36 He
informs the reader of his life-long personal and professional com-
mitment to the betterment of African Americans.> He further
points out that in his pre-Simpson prosecutorial career, he devoted

Brack ¥ SELMA: THE UncoMMoN LiFe oF J.L. CHESTNUT, JR. (1990); MICHAEL D. DAvIs
& HunteR R. CLARK, THURGOOD MARSHALL: WARRIOR AT THE BAR, REBEL ON THE
BENCH (1992); RicBARD KLUGER, SpviPLE JusTICE: THE HISTORY OF Browwn v. Boarp orF
Epucarion anp BLAck AMERICA’s STRUGGLE For EquaLrry (1975); Genna RAE Mc-
NeiL, GROUNDWORK: CHARLES HAMILTON HOUSTON AND THE STRUGGLE FOR CIviL
RiGHTS (1983); PAULT MURRAY, SONG IN A WEARY THROAT: AN AMERICAN PILGRIMAGE
(1987); Jessie CARNEY SmrTH, Eric Lives: ONeE HUNDRED BLack WOMEN WHO MADE A
Drererence (1993); Mark V. TusinNeT, MaxiNGg Civii RicHts Law: THURGOOD MaARr-
SHALL AND THE SUPREME COURT, 1936-1961 (1994); GILBERT WARE, WiLLIAM HASTIE:
GRACE UNDER PrEssURE (1984); John George, Sole in Soul Country, in THE RELEVANT
LAWYERS, supra note 1, at 367-82.

35. DARDEN, supra note 25, at 472-73. The so-called Darden Dilemma has persisted as a
subject of much commentary in the mainstream press — nationally and internationally —
even many months after the Simpson verdict. See, e.g., William Claiborne, One Angry Man:
He Couldn’t Convince the Jury, but Christopher Darden Isn't Resting His Case, WaAsH. Posr,
Mar. 20, 1996, at B1; Ellis Cose, The Darden Dilemma, NEwWsWEEK, Mar. 25, 1996, at 58; Ros
Davidson, Lawyer at Heart of Race Dilemma, SCOTLAND ON SUNDAY, May 26, 1996, at 15,
available in LEXIS, News Library, Curnws File; Ken Hamblin, No Excuse for Color-Coded
Justice, ATLANTA J. & ConsT.,, Apr. 10, 1996, at A15, available in 1996 WL 8200403; Stebbins
Jefferson, Guilty of Having Moral Standards, Patm BeacH PosT, Apr. 6, 1996, at Al, avail-
able in LEXIS, News Library, Curnws File.

36. See DARDEN WITH WALTER, supra note 25, at 65-67, 106-07.

37. See id. at 14, 201, 471,
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considerable energies to investigating and prosecuting racist and
other lawless behavior in the Los Angeles Police Department.38
Why then, he anguishes, was he branded by some in the Black com-
munity a “sellout” and a “token” for his decision to join in the pros-
ecution of a wealthy Black celebrity who had evinced little concern
for Blacks and had immersed himself in white privilege throughout
his adult life? Darden laments:

I had naively believed my presence would, in some way, embolden my

black brothers and sisters, show them that this was their system as

well, that we were making progress . . . [IJnstead I was branded an

Uncle Tom, a traitor used by The Man.?®

Notwithstanding what I consider to be his genuine and justifi-

able torment over his apparent ostracism from some in the Black
community,® I think that Darden’s articulation of the so-called
Darden Dilemma ignores the root cause of his quandary. In his
insistence on interpreting the charges of “sellout” and “token” al-
most entirely as a personal individual slight against him by the
Black community rather than as a justifiably skeptical reaction to
the broader racial implications of the supposedly colorblind
prosecutorial strategies employed in the Simpson case,*! he seems

38. Seeid. at 117-39.
39. Id. at 13-14.

40. Despite the pervasive impression that Darden was uniformly reviled and rebuffed by
a “monolithic” Black community, some Black leaders praised his work on the case and ac-
knowledged the difficult nature of his role on the prosecution team. See, e.g,, Andrea Ford,
Black Leaders to Honor Darden as Role Model, L.A. Times, Dec. 13, 1995, at B1; see also
Henry Weinstein, Delicate Case Ends on Up Note for Darden, L.A. TiMEs, Sept. 28, 1995, at
Al. Weinstein reported the views of two Black leaders thus:

“As an African American lawyer, I would say that the buttons on my shirt were
popping with pride — he did a magnificent job,” said Reginald Holmes, former presi-
dct;rllltf of the Langston Bar Assn., the largest black lawyers organization in Southern

ornia.

... “From the beginning he’s been in the hot seat — an almost impossible position,”
said Earl Ofari Hutchinson, veteran black activist and . . . author of the forthcoming
book “Beyond O.J.: Race, Sex, and Class Lessons for America.”

“He’s feeling the pressure. He’s got to be mindful of the negative comments. I think
it has caused him a lot of personal discomfort and cognitive dissonance. He’s in a no-win
situation.”

Id. at A18.

41. Others have articulated and emphasized quite different concerns in defining the
Darden Dilemma. See, e.g., Paul Butler, Christopher Darden: Sour Grapes From a Sore
Loser, L.A. TiMes, March 25, 1996, at B5 (criticizing Darden for invoking a so-called di-
lemma as an excuse to blame Black jurors for his own professional mistakes, and asserting
that Blacks generally are proud of Black prosecutors who use their power responsibly); Joan
Ullman, In Contempt, N.Y. L.J., Apr. 26, 1996, at 2 (reviewing DARDEN WiTH WALTER, supra
note 25 (summarizing the underlying question posed by the Darden Dilemma as: “How can
any black prosecutor justify his role of sending more black men into prisons already over-
crowded with this minority population, or worse yet, of wresting convictions that carry the
death penalty?”)}; James Varney, Few Black Lawyers Work for DA’s Office, NEW ORLEANS
TiMES-PICAYUNE, Apr. 15, 1996, at Al, qvailable in LEXIS, News Library, Curnws File
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to view his dilemma as a dichotomous conflict of a Black prosecu-
tor’s loyalty to justice versus obeisance to antiwhite racism in Black
communities. This interpretation is reinforced by much of the hy-
perbolic and at times contemptuous public commentary that helped
construct the Darden Dilemma: the brave, law-abiding Black pros-
ecutor versus the Simpson-loving, lawless Black community and ju-
rors;*2 the truth-seeking “colorblindness” of the State versus the
inflammatory race-baiting of the defemse; the Black attorney’s
choice of seeking justice (even at the risk of being called a sellout)
versus playing the race card.#? By failing to reflect upon the distor-
tion of meaning inherent in such constructions, Darden was as
much a victim of these false dichotomies as he was their embodi-
ment and defender.

A more nuanced understanding of the Darden Dilemma would
acknowledge the integrity of Black communities, Black jurors, and
Black attorneys in Darden’s position who inevitably confront simi-
lar predicaments. This reinterpretation would focus intently on the
broader legal, political, and societal framework within which all of
these actors operate.* As discussed earlier, it is my view that
racism severely limits the public credibility and lawyering choices of
Black attorneys not only in a vertical, ladder-climbing, “glass ceil-
ing” career sense, but also in terms of the latitude and autonomy

(* ‘I've been battling this ever since law school in 1984,’ said QOrleans Parish assistant district
attorney Glen Woods, who is black. ‘How can you walk in and prosecute another African-
American when you know how we’ve been persecuted? There aren’t many of us, but I'd
rather be on the inside watching white people to make sure they don’t screw us over.” ).

42. For a examination of various meanings of lawbreaking to Blacks, see Regina Austin,
“The Black Community,” Its Lawbreakers, and a Politics of Identification, 65 S. CAL. L. Rev.
1769 (1992). '

43, Ken Hamblin provides a particularly noxious example of this false dichotomization:

We all might assume that obeying the law and applying it equally under the Constitu-
tion would be a tough job for your average white racist member of the Ku Klux Klan,
the Aryan Nation or the skinheads — hypothesizing that one of them could rise to
power as a district attomey. We would demand nonetheless that they leave their bias
behind to serve as the people’s counsel.

But what are the obligations of minorities? Should we allow them to maintain a
special allegiance to people of color?

. . « [M]inority prosecutors face people who see them as “turncoats for having the
temerity to prosecute people of color.”

I call that liberal hogwash, pure and simple. If you can’t stand the heat, get out of the
kitchen. Become a social worker or go to work in the public defender’s office before
pursuing the fast-teack political career of a big-city prosecutor.

Stop polluting the legal profession.

Hamblin, supra note 35, at 15.

44, See, e.g., Vamey, supra note 41 {discussing the complex effects of economic, potitical,
philosophical, and personal factors on Blacks® decisions to become prosecutors). According
to figures cited by an official of the National Black Prosecutors Association, approximately
800 (or three percent) of the 30,000 prosecutors nationwide are Black, as compared with four
percent of the defense attorneys. See id.
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that they are accorded in juggling and reconciling competing obliga-
tions to Black communities and to the legal profession at large.
Moreover, as Black attorneys seek an integrated and authentic fu-
sion of personal and professional identities in a legal system that
relegates them to a mere token presence, they often face confine-
ment along an extremely narrow continuum of stereotypical identi-
ties. If they choose a career path not typically associated with the
pursuit of racial justice — for example, corporate law or criminal
prosecution — dominant popular discourse (even more than the
“Black community”) pigeonholes them with an array of labels (“as-
similationist,” “colorblind,” “mainstream,” “conservative,” “sell-
out”), all of which reinforce the ideology that such individuals are
divorced from their “Blackness”; Black attorneys in such a situation
face the dubious “privilege” of being rewarded and valorized by
white institutional culture for the very qualities that garner doubt
and suspicion from minority communities.#5 This contributes to the
systemic schizophrenia that lies at the heart of the Darden Di-
lemma and that legitimately fuels Black community critiques in par-
ticular circumstances.46

45, The role of whites — and not just or even primarily Blacks — in constructing and
perpetuating these assumptions should not be underestimated. Consider also the vastly dif-
ferent ideological concerns that may undergird majority attitudes in their relations with so-
called assimilationist Blacks in the context of the following retrospective on the life of Ron-
ald H. Brown, the Black commercial lawyer and former Democratic National Committee
chairperson who served as Commerce Secretary in the Clinton administration:

Some viewed Mr. Brown (the son of a middle-class family) as proof that race is no
longer a barrier to success; that policies such as affirmative action — which they consider
unfair anyway — should be jettisoned. “By any definition, he was an amazing success in
the American political arena,” said Clint Bolick, vice president of the Institute for Jus-
tice, a public interest law firm that opposes affirative action. “It kind of proves that
the American system works; that if you've got brains and talent you can rise o the top
regardless of your race.”

oo [Mlany eople, particularly business executives he dealt with as Commerce Secre-
tary, say they did not see his race at all when they looked at him, just skill at deal-making
and promoting American business interests abroad.

Steven A. Holmes, Remembering Ron Brown: So Visible, but From Which Angle?, N.Y.
TrovEes, Apr. 7, 1996, § 4, at 1. Assertions such as the one made by Bolick reveal an ignorance
of — or perhaps refusal to respect — Mr. Brown’s relations with the community as well as his
concerns for Black community empowerment.

46, There is some indication that the much-publicized Darden Dilemma has engendered
broader public awareness of the persistence of these concerns among Blacks at least to &
limited extent. Steven Holmes writes:

[1)f Mr. Brown evokes a confusion, it is focused mainly among whites, For in his adept-
ness at playing many roles, he was the very model for the increased number of blacks
striding into the professional class — with varying degrees of success — who must strad-
dle two different and often mutually suspicious worlds. As they deal with enhanced
opportunities, glass ceilings, grumblings from whites that they are too willing to play the
race card, and self-doubts about whether they are becoming Uncle Toms, they can look
at Mr. Brown and see something startlingly familiar. Themselves.
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On the other hand, Black attorneys who select a career typically
thought of as more “community-oriented” in nature — for exam-
ple, civil rights or criminal defense — are often accorded a different
set of labels equally superficial and inadequate, which express dom-
inant cultural assumptions that their race-based advocacy as well as
their race compromise their ethics and their professionalism. Both
models are founded upon an atomistic conception of the Black at-
torney as a solo agent who must somehow both represent and tran-
scend categorical assumptions about her race.

Unfortunately, at present the burgeoning genre of legal litera-
ture on lawyering theory includes little to address these concerns,
but a few notable exceptions exist. For example, in a recent essay
Paul Butler effectively describes the genesis of his own “prosecu-
tor’s dilemma” as deriving not from any unfair, externally imposed
community pressure, but from his own introspection and evolving
self-critique regarding the paradoxical nature of his work:

I was a Special Assistant United States Attorney in the District of
Columbia in 1990. I prosecuted people accused of misdemeanor -
crimes, mainly the drug and gun cases that overwhelm the local courts
of most American cities. As a federal prosecutor, I represented the
United States of America and used that power to put people, mainly
African-American men, in prison. I am also an African-American
man. While at the U.S. Attorney’s office, I made two discoveries that
profoundly changed the way I viewed my work as a prosecutor and
my responsibilities as a black person.,

The first discovery occurred during a training session for new As-
sistants conducted by experienced prosecutors. We rookies were in-
formed that we would lose many of our cases, despite having
persuaded a jury beyond a reasonable doubt that the defendant was
guilty. We would lose because some black jurors would refuse to con-
vict black defendants who they knew were guilty.

The second discovery was related to the first, but was even more
unsettling. It occurred during the trial of Marion Barry, then the sec-
ond-term mayor of the District of Columbia. Barry was being prose-
cuted by my office for drug possession and perjury. I learned, to my
surprise, that some of my fellow African-American prosecutors hoped
that the mayor would be acquitted, despite the fact that he was obvi-
ously guilty of at least one of the charges — he had smoked cocaine
on FBI videotape. These black prosecutors wanted their office to lose
its case because they believed that the prosecution of Barry was
racist.47 : '

Id. at 4. For a more extended consideration of the burdens of Black professional life, see
Ervis Cose, THE RAGE OF A PRIVILEGED Crass (1993); JoE R. Feacm & MeLviN P, SikEs,
Living witH Racism: THE Brack MippLe-Crass ExeeRrIENCE (1994).

47. Butler, supra note 15, at 678 (footnotes omitted).
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Butler proceeds from these perceptions to question the broader
racial implications of his own prosecutorial role, and to advance the
thesis that the race of a Black defendant is “sometimes a legally and
morally appropriate factor for jurors to consider in reaching a ver-
dict of not guilty or for an individual juror to consider in refusing to
vote for conviction,”8

In a related vein, David Wilkins examines the dilemmas of
Black law students and attorneys who seek to integrate a career in
corporate law with goals of racial justice and Black community re-
sponsibility, and advances an “obligation thesis” that urges “black
corporate lawyers to recognize that they have moral obligations
running to the black community that must be balanced against
other legitimate professional duties and personal commitments
when deciding on particular actions and, more generally, when con-
structing a morally acceptable life plan.”® To this end, Wilkins rec-
ommends that law schools take an active role in assisting Black law
students in acquiring the critical skills and empirical knowledge
needed to avoid the pressures of assimilation and seeming “race
neutrality” that attends corporate legal practice.5°

The Darden Dilemma, then, might be more usefully and broadly
explored as an ongoing interplay of competing values within Black
attorneys who are attempting to puzzle through the implications of
their professional choices for the well-being of Black communities.
This inner tension may be influenced, heightened, and at times per-
haps exacerbated by Black community critiques, but it is inherently
and inevitably a result of a legal system that devalues all Black
lives, including the token Black attorneys it ostensibly valorizes as
the honored few. According to this proposed redefinition, the
Black community did not create the Darden Dilemma, nor did
Christopher Darden or Black prosecutors generally. Rather, it is an
unavoidable structural component of a legal system originated and
maintained under racial hierarchy. Armed with this revelation,
Black attorneys can be empowered to expand their choices, rather
than be relegated to them.

Indeed, given the seeming inevitability of the Darden Dilemma
and other paradoxes in the Black lawyer’s experience, it would
appear to be a sign of mental health that Black lawyers and Black
communities continue to experience and express cognitive disso-

48. Id. at 679.
49, Wilkins, supra note 18, at 1984,
50. See id. at 1984, 2013-26.
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nance and chronic dissatisfaction with their assigned lot in the legal
system.5? In this regard, the Darden Dilemma might be reclaimed
and revitalized by Black attorneys and Black communities as a basis -
for reconnection and debate.52 I would hope that this reconnection
would - differ greatly from the wearying pressures of majority-
imposed race work discussed above, in that the underlying notions
of obligation would be developed through community-based reflec-
tion, rather than through the norms of mainstream legal practice.

B. The Fallacy of Colorblind Lawyering

The above-proposed redefinition of the Darden Dilemma also
can serve to question an overly rigid adherence to notions of color-
blindness in lawyering strategy. In using the term “colorblind”
lawyering, I draw upon the work of critical race theory, which ex-
plores broadly the premise that ineradicable currents of racism per-
vade the law, and advances race consciousness as a method of
analyzing and ameliorating racism’s effects.5® Critical race theorists
challenge prevailing assumptions that race and color are social and
legal categories that can be made rot to matter simply by pronounc-
ing them — even from a hopeful, liberal standpoint — to be incon-
sequential. According to these critiques, the most perilous fallacy
of colorblind ideology is that it is wishful or wilful determination, or
both, to ignore historical and systemic racism perpetuates the false
belief that “racelessness” is equivalent to neutrality, objectivity,
fairness, and equality.>* As applied to the lawyering process, I in-
tend the term “colorblind” lawyering to connote advocacy strate-

51. In her memoirs of her life of “volunteer stavery” as a Black joumnalist in predomi-
nantly white environments, Jili Nelson vividly describes the mental and emotional strains
involved in the jugpling of contradictory professional and personal identities:

I've also been doing the standard Negro balancing act when it comes to dealing with
white folks, which involves sufficiently blurring the edges of my being so that they don’t
feel intimidated, while simultaneously holding on to my integrity. There is a thin line
between Uncle Tomming and Mau-Mauing. To fall off that line can mean disaster. On
one side lies employment and self-hatred: on the other, the equally dubious honor of
unemployment with integrity. Walking that line as if it were a tightrope resulis in some-
thing like employment with honor, although I'm not sure exactly how that works.

JiL NELSON, VOLUNTEER SLAVERY 10 (1993),

52, Consider how Delgado urges the rejection of externally imposed “role model” bur-
dens in favor of a more liberating relationship between minority legal professionals and their
communities. See Delgado, supra note 9, at 1230-31.

53. For recent critiques of colorblind mythology, see generally Neil Gotanda, A Critigue
of "“Our Constitution is Color-Blind,” 44 Stan. L. Rev. 1 (1991); HANEY LOPEZ, supra note
2; Harris, supra note 8.

54. Kimberlé W, Crenshaw, a principal critical race theorist, elucidates this point in writ-
ing that the ostensible “objectivity of legal analysis is grounded in the apparent perspective-
lessness of the dominant discourse.” Kimberlé Williams Crenshaw, Foreword: Toward a
Race-Conscious Pedagogy In Legal Education, 11 NaTL. BLack L.J. 1, 12 (1989).
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gies premised upon the position that racism is or should be
characterized as irrelevant to a particular context, even if it has
been otherwise raised in the proceedings.5s

In the Simpson case, this norm turned out to be of paramount
and ultimately dispositive significance, particularly given Darden’s
vociferous public insistence from early in the proceedings that race
was not an issue in the case. From a critical race-conscious as well
as a pragmatic perspective, the flawed and indeed misleading na-
ture of the publicly advanced prosecutorial stance of colorblindness
is obvious. Even within the framework of the prosecution’s prof-
fered theory of the case, there would have been a significant differ-
ence between arguing the indeterminate or minimal role of racism
in the case in chief and claiming that allegations of racism were sim-
ply irrelevant. Regardless of one’s view of the strength of the case
against Simpson — and indeed regardless of one’s view of who was
responsible for first articulating race as a factor — issues of race
permeated the case from its inception: from prosecutorial strate-
gies regarding where to try the case; to the acquiescence on both
sides to try the case in part in the voyeuristic “court of public opin-
ion”; to both sides’ selection of jurors and counsel; and so forth.56
Against this backdrop, the prosecution’s repeated assertions that
race was not an issue in the case appeared not only wishful and
deluded, but deliberately misleading. Although the prosecution’s
stance is more accurately and comprehensibly explained as the ar-
gument that race was irrelevant to the factual predicates of the de-
fendant’s guilt or innocence, this point was obscured by the
prosecution’s broader rhetorical incantation of the “race doesn’t
matter” theme. This strategic stance of avowed “racelessness” in
the face of the realities of the unfolding Simpson defense and its
broader social context illustrate the fallacy of colorblind lawyering:
pretending and asserting that race doesn’t matter is not equivalent
to neutrality and “perspectivelessness.”? In fact, it is a perspective:
one of studied indifference to the significance of race.

55. For a race-conscious critique of the “liberal regime” of colorblindness in criminal de-
fense advecacy, see Alfieri, supra note 18, at 1331-32 (arguing for the “race-ing” of legal
ethics with regard to criminal defense lawyers’ deployment of disempowering racial
narratives).

56. As Brent Staples observes:

The statement that race had no place in the trial is dishonest on its face. The so-
called race card was played when District Attorney Gil Garcetti decided to try the case
before a mainly black jury downtown instead of before a white jury in Santa Monica.
Conviction by a mainly black jury would insulate Mr. Garcetti from riots like those that
accompanied the acquittal of the white policemen who beat Rodney King.

Brent Staples, Millions for Defense, N.Y. TiMEs, Apr. 28, 1996, § 7 (Book Review), at 15,

57. On “perspectivelessness,” see Crenshaw, supra note 54, at 10-12.
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The misguided and unrealistic adoption of a model of colorblind
lawyering can pose especially onerous pressures on the Black attor-
ney. In seeking to reconcile a stated professional — and perhaps
even personal — norm of colorblind ideology with the personal ex-
periential knowledge that of course race does matter significantly in
the legal system, whether or not one wants it to matter, the Black
attorney in such a situation encounters the daunting task of synthe-
sizing conflicting ethical, personal, and advocacy priorities.

Thus, for example, Darden undermined his own colorblind
lawyering strategy in one of the most highly publicized Darden-
Cochran conflicts of the proceedings: his courtroom battle with
Cochran over the admissibility of testimony regarding prosecution
witness Mark Fuhrman’s use of the epithet “nigger.” Darden’s ulti-
mately unsuccessful argument for exclusion reflected simul-
taneously the colorblind position that race was not and should not
be allowed to develop as a factor in the case, and the tacitly race-
conscious realization that the racist utterances of a key witness
would be of dispositive significance to the Black jurors:

If you allow Mr. Cochran to use this word and play the race card
. . . the direction and focus of the case changes: it is a race case now.

It becomes an issue of color . ... It becomes a question of who is
the blackest man up here .. ..

It’s the filthiest, dirtiest, nastiest word in the English language . . . .
It will do one thing. It will upset the black jurors. It will say, Whose
side are you on, “the man” or “the brothers”?

... There’s 2 mountain of evidence pointing to this man’s guilt, but
when you mention that word to this jury, or any African-American, it
blinds people. It'll blind the jury. It’'ll blind the truth. They won’t be
able to discern what’s true and what’s not.58

Given that — as argued above — every case argued by a Black
attorney is at some level a “race case” in which the Black attorney
is forced to represent race beyond the boundaries of the particular

dispute in question, an ideology of colorblind lawyering puts the

58. Kenneth B. Noble, Issue of Racism Erupts in Simpson Trial, N.Y. TmvEes, Jan. 14,
1995, at 7. To this argument, Cochran responded:

It’s demeaning to our jury . .. to say that African-Ameticans who've lived under
oppression for 200-plus years in this country cannot work in the mainstream. African-
Americans live with offensive words, offensive looks, offensive treatment every day of
their lives. And yet they still believe in this country.

Id.; see also William Carlsen, Race Issue Finally Boils Over in Simpson Hearing, S.F. Curon.,
Jan, 14, 1995, at Al, available in 1995 WL 5261467; Tony Freemantle, Pair Argue Disclosure
of Epithets, HoustoN CHRON,, Jan. 14, 1995, at 1, available in 1995 WL 5882802; Lisa Resper
et al., Blacks Debate Issue of Race in Simpson Case, L.A. TIMES, Jan. 15, 1995, at Al; Ed
Vulliamy, N-Word Stirs O.J. Trial's Racial Cauldron, THe GUARDIAN (London), Jan. 22,
1995, at 16, available in 1995 WL 7575906.
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Black attorney at a serious disadvantage: she must deny the reali-
ties of racism in order to appear balanced and fair in advancing the
case of the client. The pervasive and systemic role of racism in the
legal system belies the assumption that the world can be neatly di-
vided into “race cases” and “nonrace cases.” Repudiating. color-
blind lawyering does not mean making race the primary focus of
every case, but it does require a thorough and honest response
when race is articulated as even arguably an influence.

In sum, then, an ideology of colorblind lawyering has the poten-
tial to exacerbate further the professional and personal predica-
ment of the Black attorney, whose everyday experiences as a
lawyer underscore the reminder that issues of race matter enor-
mously. This phenomenon may consign the attorney to the adop-
tion of legal categories and strategies not reflective of the
paradoxical nature of her role, which in turn may engender criti-
cisms that the lawyer has simply abandoned or sold out Black com-
munity concerns. To conclude that a particular Black attorney in
such a situation is a sellout or mere assimilationist — without ad-
dressing the insidiousness of the underlying welter of constraints —
is to ignore the asphyxiating conditions in which many Black attor-
neys must pursue their careers. :

C. The Cochran Conundrum: Accusations of Playing the Race
Card and the Perils of Race-Conscious Lawyering

If the Darden Dilemma may be reinterpreted to describe one
set of constraints imposed upon Black attorneys, I use the term
Cochran Conundrum to characterize another set of obstacles, en-
countered most frequently by Black lawyers who openly articulate
issues of racism as relevant to a particular case. The name — de-
rived, of course, from mainstream public and media reaction to
Johnnie Cochran’s explicitly race-based arguments in the Simpson
case’ — is meant to suggest that certain elements of the vehement

59. See, e.g., Joseph Demma & Shirley E. Perlman, Wrangling over “Race Card,” NEws-
DAY, Jan. 14, 1995, at A7, available in LEXIS, News Library, NEWSDY file; Bill Maxwell,
Intraracism Snares Chris Darden, Ariz, ReruBLIC, Oct. 25, 1995, at BS, avallable in 1995 WL
2840305 (“The truth is that, along with using race as a blunt instrument against whites, blacks
use it to craft relations with one another . ... [T]he defense, led by the brilliant Johnnie
Cochran, played the intrarace card . . . .”); Joseph Wambaugh, Perspective on the Simpson
Case; The Race Card, from Bottom of Deck, L.A. TiMES, Aug. 24, 1995, at B9 (calling
Cochran’s allegations of racism in public perceptions of the case “black racism” and conclud-
ing that “Johnnie Cochran has not only played the race card, he’s dealt it from the bottom of
the deck™). For an example of the ironic use of race-card terminology to criticize anti-Black
attitudes, see Anthony Lewis, Trust Gone Bust in a Divided America, HousToN CHRON.,
Oct. 9, 1995, at 22, available in 1995 WL 9408020 (“Even before the verdict some politicians
and intellectuals were playing the race card to whites, arguing that blacks were too demand-
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criticism directed against Cochran are representative of the disap-
proval faced by lawyers who implement race-conscious strategies in
client representation. The current manifestation of this deep-seated
disdain is the accusation that one is “playing the race card” and
therefore unfairly skewing reasonable debate on the “merits” of a
case by insisting that racism is a relevant issue in an otherwise race-
less context.s°

Although the genesis of the phrase “playing the race card” pre-
cedes the Simpson case, the term has achieved widespread usage
through its frequent invocation in public discourse during and now
after the trial to describe and deride various aspects of the Simpson
defense-team strategy. Christopher Darden himself introduced the
phrase into the trial proceedings at an early stage in rebutting
Cochran’s claim that Darden had been added to the prosecution
team “just to show that if a black prosecutor sees O.J. guilty, he is
being judged by the evidence at hand and not for some deep-seated
bias.”6! At another odd juncture, Darden advanced the race-card
accusation when he and Cochran bickered over Darden’s attempt
to ask a witness whether he had described a certain person’s voice
as “sound[ing] like the voice of a Black man.”®? And, as noted
above, Darden argued that Cochran was playing the race card in

ing. The greater danger of the Simpson verdict and the reactions to it is that the white major-
ity will turn even further against measures to ameliorate inequalities of opportunity.”).

60. Interestingly, there is rarely discussion of what exactly the phrase “playing the race
card” means in any individeal context, although the accusation is often lodged with a casual-
ness suggestive of an insider’s “shorthand” — as though the reader will of course understand
the author’s meaning. In response, one might usefully invoke Angela Davis’s blunt re-
minder: “Race is not a card.” See Henry Louis Gates, Jr., Thirteen Ways of Looking at a
Black Man, NEw YORKER, Oct. 23, 1995, at 56, 59. In an editorial assessing the closing
arguments in the case, the New York Times offered some detail to its invocation of the
criticism:

Mr. Cochran, showing the knack for the theatrics that successful trial lawyers need,
argued forcibly and fairly that the racism and 1gstjury on the part of former Los Angeles
detective Mark Fuhrman cast doubt on Mr. Fuhrman’s credibility and justified skepti-
cism about some evidence. But he crossed a line when he urged the jury to look beyond
the specifics of the O.J. case and send a broader message that would help “police the
police” everywhere and stop furiher misbehavior by racist cops.

This was playing the race card with irresponsible sweep and remarkable viciousness.

Race Cards and Rebuttals, N.Y. TovEs, Sept. 30, 1995, at 18 (editoriat).

61. Maxwell, supra note 59,

62. For a transcript of this exchange as covered by the Cable News Network, see Testi-
mony of Robert Heidstra, Cable News Network, Transcript #110-4, July 12, 1995, available in
LEXIS, News Library, Script File. In a particularly unfortunate colloquy, Cochran insisted
that Darden’s question itself was “racist”; “You can’t tell by listening to someone whether
they’re black [or] white. . . . I think it's totally improper in America at this time in 1995 just to
hear this and endure this.” Annette Komblum, Is Race-Tagging a Voice Talkin’ Trash or
Truth? What Science Says About Speech and Stereotypes, WasH. Posr, July 23, 1995, at C7
(quoting Cochran and discussing ebonics, the linguistic study of “Black English,” including
the sound, inflection, rhythm, and pitch of its various colloquial dialects).

HeinOnline -- 95 Mich. L. Rev. 789 1996-1997



790 Michigan Law Review [Vol, 95:766

seeking to introduce into evidence Mark Fuhrman’s use of the word
“nigger.”ss

Although Darden’s early and uninhibited use of the race-card
trope in court did much to encourage its usage in public and media
commentary, the saying attracted the most attention and acquired
an almost talismanic significance when uttered by Robert Shapiro,
Cochran’s co-counsel, in a television interview shortly after the ver-
dict. Shapiro, who is white, publicly and emphatically disavowed
what he suggested was a manipulative and inappropriate use of race
in his own co-counsel’s defense strategy. Shapiro singled out
Cochran with particular ire for including in his closing arguments
rhetorical references to Hitler and the Holocaust in castigating the
Los Angeles Police Department’s failure to address the racist be-
havior of Mark Fuhrman. Shapiro asserted: “My position was al-
ways the same, that race would not and should not be a part of this
case. I was wrong. Not only did we play the race card, we dealt it
from the bottom of the deck.”s

As emphasized from the outset, my focus is neither the sub-
stance of the Simpson prosecution itself nor the relative merits of
individual lawyering strategies in the context of that case. One may
legitimately view Cochran or Darden as a hero, foe, or pawn; one
may legitimately view the now undisputed racism of Fuhrman as a
controlling, major, or minor factor in the ultimate merits of the
prosecution’s case. But, I contend, the vituperation with which
Cochran was labeled as, for example, an “oleaginous”és shyster who
“shamelessly and shamefully stoked fires of racial animosity in the
attempt to get his client off”66 reveals far more than an individual-
ized assessment of Cochran’s capabilities as a lawyer. Outside the
context of race — that is, both Cochran’s and his client Simpson’s
race — Cochran’s strategy might have been evaluated by his critics
in more conventional terms as a zealous defense attorney’s claim
that the bias of a key prosecution witness was a highly relevant fac-
tor in assessing the prosecution’s case; but because race — espe-
cially Cochran’s race — powerfully affected public perceptions of
his lawyering role, he became responsible for representing race it-

63. See Noble, supra note 58,
64. Staples, supra note 56.

65. See Yoan Beck, It’s Boiling Down to Race — Again; the Nation Has Had Enough of
Trying to Stomach OJ. “the Victim,” Cricaco Tris., Oct. 15, 1995, at 21.

66. Taki Theadoracopoulos, OJ's Lawyers Play the Race-Hate Card, Tuz TIMES
(London), Mar. 19, 1995, at 11.
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self.57 Thus, one commentator in essence blamed Cochran for the
nation’s continuing racial tensions:

Were it not for the call by Simpson’s black lawyer to the predomi-

nantly black jury to remember “you’re the ones at war” against the

racist white police — blatantly urging jurors to ignore the evidence of

murder and to get even for society’s past injustices — then the coun-

try quickly could have healed its wound.8

In my view, such venomous criticism is rooted in part in the sus-

picion and mistrust to which Black attorneys are subjected more
broadly. Cochran had not only engaged in what his critics consid-
ered to be inappropriate advocacy; he had also violated a social ta-
boo by rendering painfully explicit the racial overtones that had
suffused the case from its inception. The angry, contemptuocus na-
ture of the playing-the-race-card accusation — lodged against the
Simpson defense team generally but with particular scorn and fe-
rocity against Cochran — epitomizes the resistance and even cen-
sure encountered by attorneys who use individual cases to pose
broad critiques against systemic and institutional racism. When the
“card-playing” attorneys happen to be Black, the hostility is com-
pounded by underlying assumptions that of course Blacks cannot be
trusted to “play fair” or to act responsibly with respect to issues of
race. Thus, an explicit strategic decision to employ race-based ad-
vocacy is evaluated not only on professional terms but on deeply
visceral ones. Such a decision runs the risk of being lambasted as
whining, pandering, trickery, demagoguery, or manipulation; the
advocate, in turn, must be prepared to be viewed in the lowest pos-
sible regard — even for a lawyer, or for a defense lawyer at that.

It is difficult to ignore the connections between context-specific
invocations of the race-card accusation and the far-reaching animus
with which explicitly antiracist, race-conscious critiques are met in a

67. For the viewpoint that Cochran’s courtroom strategy was “applied critical race the-
ory,” see Jeffrey Rosen, The Bloods and the Crits, THE NEw RepusLIC, Dec, 9, 1996, at 27
(“[Slurely the most striking example of the influence of the critical race theorists on the
American legal system is the O.J. Simpson case, in which Johnnie L. Cochran dramatically
enacted each of the most controversial postulates of the movement before a transfixed and
racially divided nation.”). In my view, Rosen's assertion is highly questionable in at least two
of its implicit assumptions: (1) that Cochran, a veteran defense attorney whose courtroom
style and strategic sense are the products of decades of litigation, was influenced in any sig-
nificant sense during the Simpson trial by the writings of critical race theorists; and (2) that
Cochran's courtroom strategy exemplifies tenets of critical race theory any more than, say,
pragmatic criminal defense representation. Rather, I contend, the “striking,” “dramatic,”
and “controversial™ characteristics to which Rosen refers stem at least as much from specta-
tors’ reaction to Cochran as a forceful and persuasive Black male advocate as from the puta-
tive novelty of his arguments.

68. William Safire, After the Aftermath: Damage Done, ATLANTA J. & ConsT., Oct. 13,
1995, at A19, available in 1995 WL 6556856. :
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variety of contexts.® Like the proliferation of charges of “political
correctness” in academic and popular discourse in the early 1990s,70
the increasingly widespread and cynical iteration of playing the race
card today substitutes mockery and trivialization for thoughtful re-
action and response. Ironically but perhaps not so unintentionally,
such pejorative denunciations themselves function as trumps by im-
pugning not just the comments but the very integrity of the “race-
talking” advocate; the not-so-subtle implication is that talking
about race has turned into a matter of sophistry, gamesmanship,
and hyperbole. The intolerance conveyed by such an accusation
serves a policing function by warning the would-be race-card trans-
gressor that his or her complaints of racism will be interpreted as
irrelevant, self-serving, and maliciously advanced.

What, then, are the implications of the Cochran Conundrum for
the Black lawyer who attempts to raise issues of race in a legal pro-
ceeding? As noted above, one primary concern is the likelihood
that one’s very integrity and credibility will be called into question
to a degree that white colleagues do not experience; like Black
judges who have suffered the insults of motions for disqualification
filed simply because they are Black judges in “race” cases, the
Black lawyer will be presumed incompetent to meet the ethical de-
mands of her professional — albeit advocacy, rather than judicial
— role. This presumption renders race-conscious lawyering a Sisy-
phean task: the Black lawyer must — again and again — monitor
and evaluate the effects of her own racial identity on decision-
makers’ perceptions of the race-conscious strategies employed.

A second and more daunting effect of the Cochran Conundrum,
however, is the deleterious impact that it may exert on the develop-
ment of creative, progressive, and radical lawyering strategies and
critiques. Like all innovations, race-conscious lawyering will have a
chance to develop only if lawyers are given the latitude to theorize
about the connections between individual cases and a broader soci-

69. See, for example, Peter Collier and David Horowitz’s castigation of Today show host

Bryant Gumbel and actor Laurence Fishbume for complaining about Hollywood racism:
It was quite a spectacle. Here were two men making millions of dollars as African-
American megastars, complaining about the white conspiracy to deny them success. . . .
Deploring the unreformable reality of American racism has become a ritual for Afri-
can-American celebrities, almost like presenting an apartheid pass in order to retain
their status in the community, even when their life experiences argue the exact opposite.
Peter Collier & David Horowitz, Hollywood’s “Racism” Not So Black and White, S.F. Exam-
INER, Sept. 19, 1993, at D3, available in 1993 WL 8588751,

70. For an overview of the “political correctness” debate and its implications, see gener-
ally DeatTinG P.C.: Tne CoNTROVERSY OVER PoLrricAL CORRECTNESS ON COLLEGE
Campuses (Paul Berman ed., 1992); Topp GrrLiN, THE TWILIGHT oF COoMMON DREAMS:
WaHY AMERICA Is WRaCKED BY CULTURE WARS (1995).
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etal framework of racial hierarchy.”* Given the current climate of
resistance to such approaches, fewer and fewer advocates will
choose to suffer the repercussions of being accused of playing the
race card.

IV. ConNcLusiON: ESCAPING THE STRAITIACKET

Perhaps the most unfortunate aspect of the heavily emphasized
intrarace confiict between Cochran and Darden — and the
metanarrative of “Black versus Black” animus upon which it
seemed to capitalize -— was the extent to which it neglected to ad-
dress the preconstructed nature of their differences. Although
Cochran and Darden, to be sure, embody different generational
perspectives on and strategic approaches to their conceptions of
what it means to be a Black attorney, their conflict was constructed
in the sense that it was structured and influenced by racial attitudes
and assumptions beyond their understanding and control. More-
over, it was worsened by the dominant gaze of media frenzy,”2 espe-
cially the omnipresent voyeurism induced by cameras in the
courtroom. At times, lJamentably, both attorneys seemed to fuel
this metanarrative of intraracial hostility by reserving their most an-
tagonistic courtroom battles for racially charged conflicts with each
other.”” Within the limited parameters of adversarial combat over
the fate of O.J. Simpson and the tragically lost lives of Nicole
Brown Simpson and Ronald Goldman, each attorney invoked —
arguably necessarily — choices of lawyering strategy destined to pit
one against the other on issues of race. These issues transcended —
perhaps equally necessarily — the particulars of the case and con-
tributed to the transformation of Cochran and Darden into compet-
ing symbols of Black legal professionalism.

71. Integral to the race-conscious critical project is the exploration of gender and sexual-
orientation hierarchies, as well as racial and color hierarchies. Certainly, important gender
issues (especially domestic viclence) were deliberately and strategically subordinated in the
race-conscious lawyering of the Simpson defense team,

72, See Margaret M, Russell, Race and the Dominant Gaze: Narratives of Law and Ine-
quality in Popular Film, 15 LEGAL StUD. F. 243, 244 (1991) (using feminist theorist Laura
Mulvey’s critique of the “male gaze™ to describe the “dominant gaze” of media, which tends
“to objectify and trivialize the racial identity and experiences of people of color, even when it
purports to represent them™).

73. Sadly, at times these showdowns assumed a stagy, almost circus-like quality. For ex-
ample, in their heated courtroom exchange over the admissibility of Fuhrman’s use of racial
epithets, Cochran turned to address Darden directly and chided: “I'm ashamed for Mr.
Darden to allow himself to become an apologist for this man.” Noble, supra note 58,
Darden was equally churlish toward Cochran throughout the trial, at one point tuming to
him to assert: “That’s what has created a lot of problems for my family and myself, state-
ments that you make about me and race.” Simmering Ito Boils After Bickering, St. PETERS-
BURG Tmves, July 13, 1995, at Al.
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Recognition of and resistance to the construction and accentua-
tion of intraracial conflict is critically important in seeking to pre-
serve relationships not only among Black lawyers, but also between
those lawyers and Black communities. Racial hierarchy is well
served by microcosmic patterns of seemingly idiosyncratic spats and
divisions among Black attorneys. As long as Black attorneys and
their communities fritter away precious energy and resources en-
gaging in personal sniping, we will have few opportunities to chal-
lenge the broader framework of legal dysfunction that encompasses
us all. '

As argued above, erroneous constructions and false dichotomies
deprive Black attorneys who seek to serve their communities of
critically needed latitude; because of the straitjacketing effects of
contemporary legal practice, Black attorneys have not even begun
to have the opportunity to explore difficult questions of legal pro-
fessionalism, ethics, community identification, race-conscious
lawyering strategies, or political agenda formation.’ Moving be-
yond the false dichotomies requires the realization that they serve
the regressive purpose of miring Black lawyers and their communi-
ties in self-hatred and disrespect; such dichotomies must be sup-
planted by broader visions of lawyering than the narrow
constructions that exist today. This is indeed a daunting task, but,
as Judge Higginbotham suggested a generation ago, Black attorneys
have always had to shoulder the burdens of representing race in
more ways than one.

74. For a persuasive argument that mainstream legal education should shoulder at least
some responsibility for fostering these debates for the benefit of Black law students planning
to enter the corporate sector, see generally Wilkins, supra note 18.
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ABA National Lawyer Population Survey
Lawyer Population by State

Year 2018
AMPEICAN BAS ASSOLLATION
Rasldent Active Attorney Count
% Change from
This Year Last Yaar Prior Year
[Slate
Alabama 14,822 14717 07%
Alaska 2 2,402 3.8%
American Samoa 59 59 0.0%
Arizona 15.601 14,960 4.3%
Arkansas 7,080 B85 13%
Cakfornia 170,044 168,746 0.8%
Colarado 21.099 22.164 4.8%
Caonnecticut 21,31 21,341 0.0%
Detaware 2.978 2.978 0.0%)
Dist. of Columbia 53.778 54,692 -1 7%
Florida 78,249 7,008 1.6%
Georgia 32,802 31,672 36%
Guam 270 266 1.5%
Hawaii 4,261 4,235 0.6%
Idaho 3,882 3,826 1.2%
Wincis 63,422 62,782 1.0%
Indiana 15,826 15,826 0.0%
lowa 7.454 7,523 -0.9%
Kansas 813 8218 1%
Kentucky 13.540 13,509 0.2%
Louisiana 18.918 0,307 -2.0%
Maine 3.988 3.940 12%
Mandand 38,800 38,800 0%
Massachussits 42,926 43.442 -1.2%
Michigan 36.362 35,236 0.4%
Minnssola 25.252 25,483 -0.9%
Mississippi 1007 7,067 -0.8%
Missourn 24.754 24,787 0.1%
Maontana 3179 3,159 0.6%
Nebiaska 5.565 5,545 0.4%
Nevada 7.520 7.28t 33%
New Hampshire 3,523 3,507 0.5%:
New Jorsoy 41021 41,168 A%
New Maxico 5428 6.524 -17%
New York 177,035 177,035 0.0%
North Carolas 24.087 23.694 17%
Narth Dakota 1.694 1.698 02%
Narth Mariasa lalands 128 123 41%
Ohia 37.873 38.623 -19%
Oxlahoma 11.695 13,470 ~13.2%
Cregon 12.42¢ 12,227 16%
Passadvania 50,112 49,406 1.4%
Pusrio Rics 14,008 14,293 2.0%
Rhade litand 4,154 4,167 «33%
South Carolina 10,445 10,316 1.3%
South Dakota 1,995 1,833 32%
Tennesses 18,695 18,461 13%
Texas 90,485 89,361 13%
Utah B.285 8.204 1.0%
Vemont 2227 2,326 “4.3%
Vigin Istands 778 372 108.6%
Virginia 24,208 24,249 02%
Washington 26.057 25786 11%
Wast Virginia 4.849 4.862 0.3%
Wiacsnsin 15.539 15.549 0.1%
Wyoming 1,718 1776 3.4%
TOTAL 1,338,678 1,335,963 0.2%
C ited by: A i Bar A iation, 321 N Clark St. Chicago. I 60654
* Individual slate bar iath or li ies ara asked Lo provide the number of rasident and aclive ys as of D b
st of lhe prior yaar, a.g. 2018 data 3as nf 120'3112017 The numbera reflected hera ara the best available dala provided to us from the
7S OF ag

Mote: Vermont was not able to provide current dala for 2017 so the data from the mosl recent submission were used. Also, lour states
had changes to the way they reparted data Irom the prior year The source ol the Mandand dala changed from the veluntary Mardand
Slale Bar lo the Maryland Supreme Court.which does nol track residancy status. Indiana was not able lo provide a breakout of

/inactive alatus fir id ys in 216, bul was abla to for 2017. American Samoa had not provided Resaidency or Actlive
atatus detai's in recent ysars, bul was abls to provide it for the 2017 survey. Virgin lslands changed their classilications for the
Aclivedinactive slatus for the 2017 survey. Viegin lalands was nol able to provide residency in 2018 due to Huricanses Irma and Maria. In
2018, Oklah d agnior bars from the Resident Aclive count; they can still practics but are over Lhe age of 70. In 2015
Indiana corrected the resident active figures for 2016:; this reporl reflects the new total attornaey count for 2016 than was previously
reportad
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copy of the materials or portion theveof acknowledges original ication by |he ABA, including the title of the publication_ the nama of the
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July 20,2018

New ABA data reveals rise in
number of US. lawyers, 15
percent increase since 2008

Share this:

f ¥ in

CHICAGO, May 11, 2018 - Newly released survey data from the
American Bar Association on the nationwide population of lawyers
indicates a total of 1,338,678 licensed, active attorneys in the United
States. The total represents a 0.2 percent increase since last year and a
15.2 percent rise over the past decade in number of US. lawyers.

The American Bar Association National Lawver Population Survey is
an annual snapshot of the number of licensed practicing lawyers in the
50 states, Washington, D.C., and five U S. territories. The association
compiles this information each year from data voluntarily submitted
by state bar associations or licensing agencies that are asked to provide
the number of resident and active attorneys as of December 31 of the
prior year. Under those parameters, the 2018 survey represents data as
of December 31, 2017.

Overall, the 2018 survey indicates a slight gain in the national lawyer
population, rising 0.2 percent from 1,335,963 active resident attorneys
on December 31, 2016 to 1,338,678 lawyers on the same day in 2017. A
look at the 10-year trend in lawyer population also shows modest year
to year increases since 2008, culminating in 2018 with an overall 15.2
percent gain in practicing U.S. lawyers over the decade.

Among other findings from the report, the top five areas with the

https://www.americanbar.org/news/abanews/aba-news-archives/2018/05/new_aba_data_r... 12/26/2018
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largest number of active attorneys in residence are New York
(177,035), California (170,044), Texas (90,485), Florida (78,244) and
Hlinois (63,422). The top five areas with the fewest resident attorneys
are North Dakota (1,694), Virgin Islands (776), Guam (270), North
Mariana Islands (128) and American Samoa (59).

The 2018 data is presented in three tables. The first is a state-by-state
listing of the number of resident lawyers with comparable data from
the previous year. The next table shows the trend in population over
the past 10 years, again organized by geographic area. And the last
table offers the total number of lawyers by year from 1878 to present.

The numbers presented in the 2018 population report reflect the best
available data provided to the ABA from the state associations and
agencies. The organizations responding to the survey sometimes
change their reporting standards. Among the changes aftecting the
2018 report, Vermont was not able to provide current data for 2017 so
the data from the most recent submission were used (2016). Virgin
Islands was not able to provide residency data in 2018 due to
Hurricanes Irma and Maria, causing the significant increase in lawyer
count. In 2018, Oklahoma removed senior members from the count of
active residents (they can still practice but are over the age of 70),
causing the significant drop in lawyer count. Each table is footnoted to
provide relevant detail on the data submitted by each responding
entity.

A full copy of the 2018 survey is located here.
ABA Legal Fact Check seeks to help the media and public find
dependable answers and explanations to legal questions and issues. Go

to www.abalegalfactcheck.com and follow us on Twitter
@ABAFuctCheck.
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With more than 400,000 members, the American Bar Association
is one of the largest voluntary professional membership
organizations in the world. As the national voice of the legal
profession, the ABA works to improve the administration of justice,
promotes programs that assist lawyers and judges in their work,
accredits law schools, provides continuing legal education, and
works to build public understanding around the world of the
importance of the rule of law. View our privacy statement online.
Follow

~—= |ID THEFT IS A SCARY THOUGHT...

//A\ But no need to be spooked when vou
\\

j can have a comprehensive

7y
[}ﬁ ID Thett Protection plan.
A ABA M

A\ American Bar Associagion

/content/aba-cms-dotorg/en/news/abanews/aba-news-archives/2018/05/new_aba_data_reveals

https://www.americanbar.org/news/abanews/aba-news-archives/2018/05/new_aba data r... 12/26/2018



