
Expert Witnesses
Getting your own, Crossing the State’s

(not as scary as you think)



Types of Experts

• Toxicologist
• Forensic Psychologists
• Chief Medical Examiner’s Office
• Crash and Crime Scene Reconstruction
• Medical Doctors
• DRE? 
• Mitigation?
• Self-Defense?
• Cognitive Bias and Reasonable Doubt? 
• Use your imagination (MCILS will approve!)



Legal Standards for Expert Witnesses
• Maine Rules of Evidence 701 through 706 (Read Them)
• Trial Judge is the “gatekeeper”
• To be admissible, expert testimony must: (1) meet a threshold of 

(scientific) reliability; (2) be relevant, and. (3) assist the trier of fact in 
understanding the evidence or determining a fact in issue

• Proponent of the Expert testimony has the burden to prove the above
• Reliability often rests on whether the science of the expert is 

preferring is “generally accepted.” 
• File Motion’s for Expert Reports under 16(d)(4)
• Challenge the State’s Experts!!



Motion for Expert Reports 16(d)(4)
STATE OF MAINE     UNIFORM CRIMINAL COURT 
ANDROSCOGGIN, SS.     LOCATION: Lewiston 
        DOCKET NO. CR-23-   
 
STATE OF MAINE   ) 
      ) 
V.      ) DEFENDANT’S MOTION FOR   

) EXPERT REPORT 16(d)(4) 
DEFENDANT,    )  
      ) 

Defendant   ) 
 
NOW COMES the Defendant, through undersigned attorney, and hereby moves this 

Honorable Court for the entry of an order concerning discovery, and states in support as 

follows: 

1. The Defendant has been charged with     . 

2. Me.R.Crim.P. 16(d)(4) provides that:  

If an expert witness whom the state intends to call in any proceeding has 
not prepared a report of examination or tests, the court, upon motion, may 
order that the expert prepare and the attorney for the state serve a report 
stating the subject matter on which the expert is expected to testify, the 
substance of the facts to which the expert is expected to testify and a 
summary of the expert’s opinions and the grounds for each opinion. 

 
3. In the case before the Court, should the State call any expert witness at any 

proceedings, the Defendant requests such a report. 
 
WHEREFORE, for the foregoing reasons, the Defendant respectfully requests that this 

Court grant this motion. 

Respectfully submitted, 

Dated: October 25, 2023   __________________________ 
       Jesse James Ian Archer 
       Attorney for the Defendant 
       Maine Bar Number 5713 
Jesse James Ian Archer, Esquire  
P.O. Box 681 
Lewiston, ME 04243 
Tel. (207) 669-5900 
 



Using Defense Experts

• Always have a theory of the case (TOC) before even thinking of using 
an Expert offensively—remember, you do not have the burden to 
prove anything

• Can get expert involved just to help with your own cross examination 
(plowing with the government’s horse)

• Prep your expert with your TOC. ALL pertinent discovery. Sit down 
and discuss TOC with your expert. Mock cross your expert. 

• Scholarly articles that help your argument? (but be careful-subject to 
cross examination)



MCILS Standards on getting an Expert



MCILS Standards Cont.



How to get an Expert

• By Motion/Request to MCILS:
STATE OF MAINE     UNIFIED CRIMINAL COURT 
LINCOLN, SS.      DOCKET NO. CR- 
         
 
STATE OF MAINE   ) 
      ) 
V.      )   

)     REQUEST FOR FUNDS –Polygraph 
DEFENDANT,    )  
      ) 

Defendant   ) 
 

 
Defendant is indigent and undersigned has been appointed to represent him in 

this Murder case. Defendant denies having anything to do with the murder he is charged 

with. The defense would like to have a polygraph conducted in this case. The defense 

foresees using polygraph expert Jack Consigli for this purpose. $2,000 for this service is 

requested.  

 

 

 

 

 

Dated: October 23, 2023     __________________________ 
        Jesse James Ian Archer 

    Attorney for the Defendant 
        Maine Bar Number 5713 



94-649 MAINE COMMISSION ON INDIGENT LEGAL SERVICES 
Chapter 302: PROCEDURES REGARDING FUNDS FOR EXPERTS AND 
INVESTIGATORS

• Summary: This Chapter establishes the procedures for attorneys and 
pro se parties to request funds for experts and investigators from the 
Commission and provides that the Executive Director shall make the 
determination to grant or deny the request. It also establishes the 
procedures for payment of expert and investigator services 
authorized in this Chapter.



302 Cont.

• SECTION 2. APPLICATION FOR FUNDS FOR EXPERT AND 
INVESTIGATIVE ASSISTANCE 

• 1. Who May Apply. Any person who is entitled to representation at 
state expense under the United States Constitution or the 
Constitution or laws of Maine and who has been found indigent by a 
state court or who claims to be without sufficient funds to employ 
necessary expert or investigative assistance may file, on his or her 
own or through his or her attorney, applications to MCILS for funds to 
obtain expert or investigative assistance or both.



302 Cont.

• SECTION 2. APPLICATION FOR FUNDS FOR EXPERT AND 
INVESTIGATIVE ASSISTANCE

• 2. Application Directed to the Executive Director. An application for 
funds to obtain necessary expert or investigative assistance or both 
shall be directed to the Executive Director

• MCILS@Maine.Gov



302 Cont. 

• 3. Form and Contents of Application. The application shall:
• A. Be in writing and include a case caption setting forth the court in which the case is pending, the docket 

number, and the parties; 

• B. Set forth the date on which the applicant was found indigent or, if the applicant has not been found 
indigent, set forth the basis on which the applicant claims to be without sufficient funds. For persons not 
found indigent by a court, the application shall be supported by an affidavit demonstrating financial need; 

• C. Describe the nature of the proceeding for which assistance is sought, and in proceedings with respect to 
adult or juvenile crimes, specifically identify each pending charge and class of each pending charge; 

• D. Set forth a clear and concise statement of the reasons why the assistance is necessary for adequate 
presentation of the applicant's claim or defense; and

• E. Set forth a clear and concise statement as to the work that will be done by the expert and/or investigator.



Payment for Experts

• SECTION 4. PAYMENT FOR EXPERT OR INVESTIGATIVE ASSISTANCE 

• Upon receipt of an invoice for services for which the expenditure of funds has previously been authorized, 
the applicant or the applicant's attorney shall forward the invoice to MCILS for processing and payment, 
together with the relevant authorization. Attorneys shall comply with any procedures established by the 
Executive Director. The applicant or the applicant's attorney must state that the services were satisfactory 
and that all applicable reports and other information have been received. The applicant or the applicant’s 
attorney should review the invoice to verify that it conforms to MCILS requirements and that the appropriate 
rates for services and mileage were billed. The applicant or the applicant's attorney is not required by the 
Commission to advance funds to investigators or other service providers, subject to any professional conduct 
requirements. The applicant should make every effort to ensure that the service providers include a State of 
Maine Vendor Code number on each invoice



Questions on getting an Expert involved? 



Crossing the State’s Experts



1. Investigate the Expert

• CV/Resume—Insist on getting these. What is in it? What courses have 
they taken? Can you get ahold of the materials? Can you use them in 
your favor? 

• What articles have they written? 
• Have they testified previously? If so, get the transcripts (beg, borrow 

and steal these from past attorneys (Our bar MUST get better at 
this).

• Get creative





2. Know Your Theory of your Case (TOC)

• Does this State expert even hurt your case? For example, in murder 
case, alleged victim is already dead—do you want to wax poetic in 
front of a jury about just HOW dead the guy is? (you don’t).

• Do not draft a single cross question before knowing what your TOC is
• How does the Expert hurt your TOC?
• Plowing with the Government’s Horse vs. Offering your own expert. 

• State does not know you are working with expert
• Jury thinks you are smart AF
• Attorney presents more conversational than expert
• Jurors distrust experts, think they are mercenaries
• But does take careful research and cross examination of said expert



3. Only ask Questions that help your TOC

• Do not attack State’s expert unless the attack helps your TOC. 
Winning on a point that does not help your TOC or illustrate 
reasonable doubts is a waste of time, and the Judge and jury hate 
that

• Only ask questions you know the answer to
• Remember, experts are just that—EXPERTS—science is universal and 

they cannot disagree with some principles no matter how bad they 
want to aid the State. Which relates to the next rule:



4. Use control mechanisms to aid your TOC

• Experts base their reports and opinions in accepted science—this 
means there are principles they cannot disagree with. For example:



Toxicologists and half-lives

• All drugs have a half life
• Toxicologists often only capturing snapshots of  half life
• Defendant could have taken that bar of Xanax the night before
• Preliminary vs. confirmatory tests (often at issue in Drug Court)
• Psychoactive elements not present throughout entire half life
• No Toxicologist can disagree with this



Toxicologist Cross (Manslaughter MTS Hearing)



















4. Use control mechanisms to aid your TOC 
cont…
• A control device is a fact or circumstance that enables the lwayer to 

have a reasonable ecpectation that the witness can be required to 
give desired testimony in response to suitable controlling questions. – 
“Basic Trial Advocacy,” Peter Murray. 

• Did they cite peer reviewed articles? Use them!
• Is their opinion a “blind” one, or did the prosecution spoon feed them 

the answer they want. Example: 



State v. Gage Dalphonse

• Paralysis from gunshot even though spine is fully intact
• First doctor said nothing of this. State gets second doctor from 

Vermont (beware of this replacement expert phenomenon) 
• Expert used peer reviewed studies and provided them to us (big 

mistake):



State v Gage Dalphonse Expert Cross

• “Generally, extrapolating level of function from histologic appearance is not reliable 
enough for the legal arena.” 

• “The particular implication of high velocity injuries is that they can cause paralysis 
without grossly obvious damage to the cord. This is probably an example of the effect 
of shock waves and may also be related to the large temporary cavity that 
accompanies the high-velocity missile.” (this was a low velocity missile)

• “The cause of this phenomenon is poorly understood and is discussed in chapter 6. 
The problem is significant for the forensic pathologist if the patient has died during 
the acute period before stabilization of the permanent injury level.” (patient died 
before stabilization here)

• “paraplegia following gunshot injury without direct injury to the cord is extremely 
rare.” 

• “Few cases have been presented with gunshot wound (GSW) as a cause of a central 
cord syndrome, and none, tour knowledge, has been presented without any evidence 
of central canal bullet/bone fragments.” (no fragments here)



Alaska vs. Steven Harris Downs

• How long does sperm survive in vagina? 
• State says not long, which suggests our guy was at rape/killing scene
• Our theory=consensual sex two nights prior to rape/killing
• State Expert cites medical treatise (actually he didn’t. But I kindly 

asked for his resources—then he provided—do this!!)
• Medical treatise lists multiple known cases of vagina surviving in 

vagina for days, and even weeks



Control Mech. Cont.

• FOAA MCJA for Cop’s Edu Transcripts:

October 26,2023 
 
Maine Criminal Justice Academy 
15 Oak Grove Road 
Vassalboro, Maine 04989 
   
Re:  Lewiston Police Department Andrew James; Tim Blais; Eugene Kavanagh; Richard 

Cressy; Tyler Michaud 
 
Dear Reader: 
  
Pursuant to Maine’s Freedom of Information Act, 1 M.R.S.A § 401 et seq, please kindly provide 
me with the name of each school/training that the above named officer(s) attended for each of the 
following subject areas: 
 

• General OUI enforcement/impaired driving 
• Standardized Field Sobriety Testing 
• Intoxilyzer 5000 and/or Intoxilyzer 8000 
• Blood alcohol testing 
• ARIDE 
• Drug identification 
• Drug Recognition Expert 

o With a complete copy of any and all DRE “rolling logs” for each DRE 
 
Please provide the dates during which the officer(s) attended each of these schools/trainings; the 
location where each school/training occurred; and the name of the sponsoring organization(s). 
 
Please indicate whether the officer(s) are currently certified in each of the above-listed subject 
areas, and, if not currently certified, the date upon which the officers were last certified in each 
area.  Please also indicate whether these officers are a current certified instructor in any of the 
above-listed subject areas.    
 
I will pay any charge set forth in 1 M.R.S.A. § 408(3) for retrieving, compiling, and copying the 
requested documents.  
 
Thank you for your prompt attention to this matter.  As you know, 1 M.R.S.A. § 409(1) requires a 
response within 5 working days of the request.   
  
Please do not hesitate to contact me at 207-669-5900 if there are any questions. 
  
Sincerely,  
 
 
  
Jesse James Ian Archer 



Control Mech. Cont.

• Google Scholar:



Google Scholar (Toxicologist)



Google Scholar (Chief Med. Examiner)



Defense Bar Listservs

• MACDL
• NCDD (National College for DUI Defense—Articles galore)
• NACDL
• National Forensic College



FOAA SOPs, Google Standards

• CAC Interview in child-sex case?



National Childrens Alliance



National Childrens Alliance standards



Facebook/Social Media



State Reconstruction/Finger Prints/Etc.



International Association for Identification 
Standards











Using Treatises and articles in Cross



Foundation on Cross

• Detective Bryant, you are familiar with the treatise “Practical Crime Scene Processing and Investigation” by 
Ross M. Gardner?

• That treatise was required reading for your certification through International Association for Identification 
which you listed in your CV/Resume?

• IAI views that treatise as a reliable authority in your field? 

• You view that treatise as a reliable authority in your field? 

• Det. Bryant, I am going to read for you from that Treatise. You follow along to make sure I read it right. On 
page 2 in describing “Police Goals and Objectives,” Gardner writes the bullet Point:

• “Protection of personal liberty: This is perhaps the single most confusing aspect of the police role in scoeity. Police have a mandate 
to protect citizens from unwarranted police interference of their personal liberties. In effect, the police must actively control their 
own behavior to ensure thattheir methods and practices abide by the Constitution and the law.” 

• DO NOT GO ROGUE AND ASK OR STATE AN “I GOTACHA” FOLLOW UP. Which brings me to my final point:



5. Shut the Fuck Up



5. Shut the Fuck Up

• Related to only asking questions you know the answer to and 
questions that aid your TOC, know when to stop asking questions. 

• You are there to ask as few questions as you can to aid your TOC and 
then leave

• You are not smarter than the expert
• Do not argue
• If you must argue, argue with your own expert
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