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I. Criminal law &=1177

General sentences of fine and impris-
onment imposed under substantive counts
were still valid after court had held on
appeal that certain of the counts were
barred by limitations, where each of re-
maining substantive counts on which jury
had returned a verdict of guilty carried a
maximum penalty in excess of that imposed
by the general sentences. 26 U.S.C.A.
Int.Rev.Code, § 3321.

2. Consplracy €28

The commission of a substantive of-
fense and a conspiracy to commit it are
separate and distinct offenses, to each of
which Congress may affix a different pen-
alty.

3. Conspiracy €28

A conviction for conspiracy to com-
mit a substantive offense may be had
though the substantive offense was com-
pleted.

4. Criminal law €=200(6)

The plea of double jeopardy is no de-
fense to a conviction for commission of a
substantive offense and of a conspiracy to
commit it.

5. Conspiracy €=28
A “conspiracy” is a partnership in
crime, with ingredients as well as implica-
tions, distinct from completion of the un-
lawful project.
See Words and Phrases, Permanent
Edition, for all other definitions of
“Conspiracy”.

6. Criminal law ¢=984

The fact that some of overt acts
charged in conspiracy count were the same
acts charged as offenses in substantive
counts, and that each of substantive of-
fenses found was committed pursuant to
the conspiracy, did not result in a merger
of the substantive counts in the conspiracy
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count and require that only a single sen-
tence not exceeding the maximum two
year penalty provided by the conspiracy
statute be imposed. 26 U.S.C.A. Int.Rev.
Code, § 3321; Cr.Code, § 37, 18 U.S.CA.
§ 88.

7. Conspiracy ¢=41

So long as a partnership in crime con-
tinues, the partners act for each other in
carrying it forward.

8. Consplracy €41

An overt act of one partner in crime
may be the act of all without any new
agreement specifically directed to that act.

9. Criminal law &=423(1)

Motive or intent may be proved by the
acts or declarations of some of conspira-
tors in furtherance of the common objec-
tive.

10. Intérnal revenue €=2449

In prosecution of two brothers under
conspiracy count and under substantive
counts for violations of the Internal Reve-
nue Code, where there was evidence that
substantive offenses were in fact committed
by the one brother in furtherance of con-
spiracy existing between the two, and evi-
dence to implicate other brother in con-
spiracy was sufficient for jury, evidence
was sufficient to sustain conviction of other
brother for commission of the substantive
offenses though there was no evidence of
his direct participation therein, in absence
of affirmative action on part of other
brother to establish his withdrawal from
conspiracy. 26 U.S.C.A. Int.Rev.Code, §
3321.

Mr. Justice RUTLEDGE and Mr. Jus-
tice FRANKFURTER dissenting in part.

—_———

On Writ of Certiorari to the United
States Circuit Court of Appeals for the
Fifth Circuit.

W. Daniel Pinkerton and Walter G.
Pinkerton were convicted of unlawfully
removing, depositing, and concealing cer-
tain commodities subject to tax by the
United States with intent to defraud the
United States of such tax and with con-
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spiracy so to do. Judgments of conviction
were affirmed by the Circuit Court of Ap-
peals, 151 F.2d 499, 5 Cir,, and defend-
ants bring certiorari.

Affirmed.
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Mr. John S. Tucker, Jr., of Birmingham,
Ala., for petitioners.

Mr. W. Marvin Smith, of Washington,
D. C, for respondent.

Mr. Justice DOUGLAS delivered the
opinion of the Court.

[1] Walter and Daniel Pinkerton are
brothers who live a short distance from
each other on Daniel’s farm. They were
indicted for violations of the Internal
Revenue Code. The indictment contained
ten substantive counts and one conspiracy
count. The jury found Walter guilty on
nine of the substantive counts and on the
conspiracy count. It found Daniel guilty
on six of the substantive counts and on the
conspiracy count. Walter was fined $500
and sentenced generally on the substantive
counts to imprisonment for thirty months.
On the conspiracy count he was given a
two year sentence to run concurrently with
the other sentence. Daniel was fined $1,-
000 and sentenced generally on the sub-
stantive counts to imprisonment for thirty
months. On the conspiracy count he was
fined $500 and given a two year sentence
to run concurrently with the other sen-
tence. The judgments of convigtion were
affirmed by the Circuit Court of Appeals.!
151 F.2d
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499. The case is here on a peti-

tion for a writ of certiorari which we
granted, 66 S.Ct. 702, because one of the
questions presented involved a conflict be-
tween the decision below and United States
v. Sall, 116 F.2d 745, decided by the Cir-
cuit Court of Appeals for the Third Cir-
cuit.

[2-5] A single conspiracy was charged
and proved. Some of the overt acts
charged in the conspiracy count were the
same acts charged in the substantive
counts. Each of the substantive offenses
found was committed pursuant to the.con-
spiracy. Petitioners therefore contend that
the substantive counts became merged in
the conspiracy count, and that only a single
sentence not exceeding the maximum two-
year penalty provided by the conspiracy
statute (Criminal Code § 37, 18 U.S.C. §
88, 18 U.S.C.A. § 88) could be imposed.
Or to state the matter differently, they con-
tend that each of the substantive counts
became a separate conspiracy count but
since only a single conspiracy was charged
and proved, only a single sentence for con-
spiracy could be imposed. They rely on
Braverman v. United States, 317 U.S. 49,
.63 S.Ct. 99, 87 L.Ed. 23.

In the Braverman case the indictment
charged no substantive offense. Each of
the several counts charged a conspiracy to
violate a different statute. But only one
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conspiracy was proved. We held that a
single conspiracy, charged under the gen-
eral conspiracy statute, however diverse its
objects may be, violates but a single statute

1The court held that two of the counts
under which Walter was convicted and
one of the counts under which Daniel
was convicted were barred by the stat-
ute of limitations and that as to them
the demurrer should have been sus-
tained. But each of the remaining sub-
stantive counts on which the jury had
returned a verdict of guilty carried a
maximum penalty of three years’ im-
prisonment and a fine of $5,000. Int.
Rev.Code, § 3321, 26 U.S.C. § 3321, 268
U.S.C.A. Int.Rev.Code, § 3321. Ilence
the general sentence of fine and im-
prisonment imposed on each under the
substantive counts was valid. It is set-
tled law, as stated in Claassen v. United

States, 142 U.S. 140, 146, 147, 12 S.Ct.
169, 170, 35 L.Ed. 966, ‘“that in any
criminal case a genecral verdict and judg-
ment on an indictment or information
containing several counts cannot be re-
versed on error if any one of the counts
is good, and warrants the judgment, be-
cause, in the absence of anything in the
record to show the contrary, the pre-
sumption of law is that the court
awarded sentence on the good count
only.”

The same rule obtains in the case of
concurrent sentences. Hirabayashi v.
United States, 320 U.S. 81, 85, 63 S.Ct.
1375, 1378, 87 L.Ed. 1774, and cases
cited.
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and no penalty greater than the maximum
provided for one conspiracy may be im-
posed. That case is not apposite here.
For the offenses charged and proved were
not only a conspiracy but substantive of-
fenses as well,

Nor can we accept the proposition that
the substantive offenses were merged in
the conspiracy. . There are, of course, in-
stances where a conspiracy charge may not
be added to the substantive charge. One is
where the agreement of two persons is
necessary for the completion of the sub-
stantive crime and there is no ingredient in
the conspiracy which is not present in the
completed crime. Sce United States v.
Katz, 271 U.S. 354, 355, 356, 46 S.Ct. 513,
314, 70 1.Ed. 986; Gebardi v. United
States, 287 U.S. 112, 121, 122, 53 S.Ct. 35,
37, 77 LLd. 206, 84 A.LR, 370. Another
is wherc the definition of the substantive
offense excludes from punishment for con-
spiracy one who voluntarily participates in
another’s crime. Gebardi v. United States,
supra. But those exceptions are of a
limited character. The common law rule
that the substantive offense, if a felony,
was merged in the conspiracy,® has little
vitality in this country.3 It has been long
and consistently recognized by the Court
that the commission of the substantive of-
fense and a conspiracy to commit it are
separate and distinct offenses. The power
of Congress to separate the two and to affix
to each a different penalty is well es-
tablished. Clune v. United States, 159 U.
S. 590, 594, 595, 16 S.Ct. 125, 126, 40 L.Ed.
269. A conviction for the conspiracy may
be had though the substantive offense was
completed. See Heike v. United States,
227 U.S. 131, 144, 33 S.Ct. 226, 228, 57
L.LEd. 450, Ann.Cas.1914C, 128. And the
plea of double jeopardy is no defense to a
conviction for both offenses. Carter v.
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McClaughry, 183 U.S. 365, 395, 22 S.Ct.
181, 193, 46 L.Ed. 236. It is only an iden-
tity of offenses which is fatal. See Gav-
icres v. United States, 220 U.S. 338, 342, 31
S.Ct. 421, 422, 55 L.Ed. 489. Cf. Freeman
v. United States, 6 Cir.,, 146 F.2d 978. A
conspiracy is a partnership in crime.
United States v. Socony-Vacuum Oil Co.,
310 U.S. 150, 253, 60 S.Ct. 811, 858, 84 L.
Ed. 1129. Tt has ingredients, as well as
implications, distinct from the completion
of the unlawful project. As stated in
United States v. Rabinowich, 238 U.S. 78,
88, 35 S.Ct. 682, 684, 685, 59 L.Ed. 1211:

“For two or more to confederate and
combine together to commit or cause to be
committed a breach of the criminal laws is
an offense of the gravest character, some-
times quite outweighing, in injury to the
public, the mere commission of the con-
templated crime, It involves deliberate
plotting to subvert the laws, educating and
preparing the conspirators for further and
habitual criminal practices. And it is
characterized by secrecy, rendering it diffi-
cult of detection, requiring more time for
its discovery, and adding to the importance
of punishing it when discovered.”

And see Sneed v. United States, 5 Cir.,,
298 F. 911, 912, 913; Banghart v. United
States, 4 Cir.,, 148 F.2d 521,

[6] Moreover, it is not material that
overt acts charged in the conspiracy counts
were also charged and proved as substan-
tive offenses. As stated in Sneed v. United
States, supra, 298 F. at page 913, “If the
overt act be the offense which was the ob-
ject of the conspiracy, and is also punished,
there is not a double punishment of it.”
The agreement to do an unlawful act is
even then distinct from the doing of the
act.?

2 See May’s Law of Crimes (4th ed.
1938) § 126; 17 Corn.L.Q. (1931) 136;
People v. Tavormina, 257 N.Y. 84, 89,
90, 177 N.E. 317, 318, 75 A.L.R. 1405.

3 The cases are collected in 37 A.L.R.
778, 75 A.L.R. 1411,

4 The addition of a conspiracy count
may at times be abusive and unjust. The

Conference of Senior Circuit Judges, re-
ported in 1925:

‘“We note the prevalent use of con-
epiracy indictments for converting a
joint misdemeanor into a felony; and we
express our conviction that both for this
purpose and for the purpose—or at least
with the effect—of bringing in much im-
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It is contended that there was insufficient
evidence to implicate Daniel in the con-
spiracy. But we think there was enough
evidence for submission of the issue to the
jury.

[7-9]1 There is, however, no evidence
to show that Daniel participated directly
in the commission of the substantive of-
fenses on which his conviction has been
sustained,® although there was evidence
to show that these substantive offenses
were in fact committed by Walter in fur-
therance of the unlawful agreement or con-
spiracy existing between the brothers. The
question was submitted to the jury on the
theory that each petitioner could be found
guilty of the substantive offenses, if it was
found at the time those offenses were com-
mitted petitioners were parties to an un-
lawful conspiracy and the substantive of-
fenses charged were in fact committed in

furtherance of it.6
646G

Daniel relies on United States v. Sall,
supra. That case held that participation
in the conspiracy was not itscif enough to
sustain a conviction for the substantive

offense even though it was committed in
furtherance of the conspiracy. The court
held that, in addition to evidence that the
offense was in fact committed in further-
ance of the conspiracy, evidence of direct
participation in the commission of the sub-
stantive offense or other evidence from
which participation might fairly be in-
ferred was necessary.

We take a different view. We have here
a continuous conspiracy. There is here no
evidence of the affirmative action on the
part of Daniel which is necessary to estab-
lish his withdrawal from it. Hyde v. Unit-
ed States, 225 U.S. 347, 369, 32 S.Ct. 793,
803, 56 L.Ed. 1114, Ann.Cas.1914A, 614. As
stated in that case, “Having joined in an
unlawful scheme, having constituted agents
for its performance, scheme and agency to
be continuous until full fruition be secured,
until he does some act to disavow or defeat
the purpose he is in no situation to claim
the delay of the law. As the offense has
not been terminated or accomplished, he is
still offending. And we think, consciously
offending,—offending as certainly, as we
have said, as at the first moment of his con-

proper evidence, the conspiracy statute
is being much abused.

“Although in a particular casc there
may be no preconcert of plan, excepting
that necessarily inherent in mere joint
action, it is difficult to exclude that. sit-
uation from the established definitions of
conspiracy; yet the theory which per-
mits us to call the aborted plan a great-
er offense than the completed erime sup-
poses a serious and substantially con-
tinued group scheme for cooperative law
breaking. We observe so many con-
spiracy prosecutions which do not have
this substantial base that we fear the
creation of a general impression, very
harmful to law enforcement, that this
method of prosecution is used arbitravily
and harshly. Further the rules of evi-
dence in conspiracy cases make them
most difficult to try without prejudice to
an innocent defendant.” Amnnual Report
of the Attorney General for 1925, pp.
5-6.

But we do not find that practice re-
flected in this present case.

5 This question does not arise as to
Walter. He was the direct actor in
some of the substantive offenses on
which his conviction rests. So the gen-

eral sentence and fine are supportable
under any one of those. See note 1,
supra.

6 The trial court charged:
after you gentlemen have considered all
the evidence in this case, if you are sat-
isfied from the evidence beyond a rea-
sonable doubt that at the time these
particular substantive offenses were com-
mitted, that is, the offcnses charged in
the first ten counts of this indictment
if you are satisfied from the evidence
heyond a reasonable doubt that the two
defendauts were in an unlawful con-
spiracy, as I have heretofore defined un-
lawful conspiracy to you, then you would
have a right, if you found that to be
true to your satisfaction beyond a rea-
sonable doubt, to conviet each of these
defendants on all these substantive
counts, provided the acts referred to in
the substantive counts were acts in fur-
therance of the unlawful conspiraey or
object of the unlawful conspiracy, which
you have found from the evidence ex-
isted”.  Daniel was not indicted as an
aider or abettor (see Criminal Code, §
332, 18 U.8.C. 550, 18 U.8.C.A. § 550),
nor was his case submitted to the jury
on that theory.

“x k x
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federation, and consciously through every
moment of its existence.” Id., 225 U.S. at
page 369, 32 S.Ct. at page 803. And so
long as the partnership in crime continues,
the partners act for each other in carrying
it forward, It is settled that “an overt act
of one partner may be the act of all with-
out

647
any new agreement specifically directed

to that act.” United States v. Kissel, 218
U.S. 601, 608, 31 S.Ct. 124, 126, 54 L.Ed.
1168. Motive or intent may be proved by
the acts or declarations of some of the con-
spirators in furtherance of the common ob-
jective. Wiborg v. United States, 163 U.S.
632, 657, 658, 16 S.Ct. 1127, 1137, 1197, 46
L.Ed. 289. A scheme to use the mails to
defraud, which is joined in by more than
one person, is a conspiracy. Cochran v,
United States, 8 Cir., 41 F.2d 193, 199, 200.
Yet all members are responsible, though
only one did the mailing. Cochran v, Unit-
ed States, supra; Mackett v. United States,
7 Cir,, 90 F.2d 462, 464; Baker v. United
States, 8 Cir., 115 F.2d 533, 540; Blue v.
United States, 6 Cir., 138 F.2d 351, 359.
The governing principle is the same when
the substantive offense is committed by one
of the conspirators in furtherance of the
unlawful project. Johnson v. United States,
9 Cir., 62 F.2d 32, 34. The criminal intent
to do the act is established by the formation
of the conspiracy. Each conspirator insti-
gated the commission of the crime. The
unlawful agreement contemplated precisely
what was done. It was formed for the pur-
pose. The act done was in execution of the
enterprise. The rule which holds responsi-
ble one who counsels, procures, or com-
mands another to commit a crime is found-
ed on the same principle. That principle
is recognized in the law of conspiracy when
the overt act of one partner in crime is at-
tributable to all. An overt act is an essen-
tial ingredient of the crime of conspiracy
under § 37 of the Criminal Code, 18 U.S.
C. § 83, 18 U.S.C.A. § 88. If that can be
supplied by the act of one conspirator, we
fail to see why the same or other acts in
furtherance of the conspiracy are likewise
not attributable to the others for the pur-
pose of holding them responsible for the
substantive offense.
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[10] A different case would arise if the
substantive offense committed by one of the
conspirators was not in fact done in fur-
therance of the conspiracy, did not fall
within the

848
scope of the unlawful project,
or was merely a part of the ramifications
of the plan which could not be reasonably
foreseen as a necessary or natural conse-
quence of the unlawful agreement. But
as we read this record, that is not this case.

Affirmed.

Mr. Justice JACKSON took no part in
the consideration or decison of this case.

Mr. Justice RUTLEDGE, dissenting in
part.

The judgment concerning Daniel Pinker-
ton should be reversed. In my opinion it
is without precedent here and is a danger-
ous precedent to establish.

Daniel and Walter, who were brothers
living near each other, were charged in
several counts with substantive offenses,
and then a conspiracy count was added
naming those offenses as overt acts. The
proof showed that Walter alone committed
the substantive crimes. There was none to
establish that Daniel participated in them,
aided and abetted Walter in committing
them, or knew that he had done so. Daniel
in fact was in the penitentiary, under
sentence for other crimes, when some of
Walter’s crimes were done.

There was evidence, however, to show
that over several years Daniel and Walter
had confederated to commit similar crimes
concerned with unlawful possession, trans-
portation, and dealing in whiskey, in fraud
of the federal revenues. On this evidence
both were convicted of conspiracy. Walter
also was convicted on the substantive
counts on the proof of his committing the
crimes charged. Then, on that evidence
without more than the proof of Daniel’s
criminal agreement with Walter and the
latter’s overt acts, which were also the sub-
stantive offenses charged, the court told
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the jury they could find ‘Daniel guilty of
those substantive offenses. They did so.
649

I think this ruling violates both the letter
and the spirit of what Congress did when
it separately defined the three classes of
crime, namely, (1) completed substantive
offenses;! (2) aiding, abetting or counsel-
ing another to commit them;? and (3) con-
spiracy to commit them.> Not only does
this ignore the distinctions Congress has
prescribed shall be observed. It either con-
victs one man for another’s crime or pun-
ishes the man convicted twice for the same
offense.

The three types of offense are not iden-
tical. Bollenbach v. United States, 326
U.S. 607, 611, 66 S.Ct. 402, 404; United
States v. Sall, 3 Cir., 116 F.2d 745. Nor are
their differcnces merely verbal. Ibid. The
gist of conspiracy is the agreement; that
of aiding, abetting or counseling is in con-
sciously advising or assisting another to
commit particular offenses, and thus be-
coming a party to them; that of substan-
tice crime, going a step beyond mere aid-
ing, abetting, counseling to completion of
the offense.

These general differences are well un-
derstood. But when conspiracy has ripened
into completed crime, or has advanced to
the stage of aiding and abetting, it be-
comes easy to disregard their differences
and loosely to treat one as identical with
the other, that is, for every purpose except

the most vital one of imposing sentence.

And
650
thus the substance, if not the techni-

cal effect, of double jeopardy or multiple

punishment may be accomplished. Thus
also may one be convicted of an offense
not charged or proved against him, on evi-
dence showing he committed another.

The old doctrine of merger of conspiracy
in the substantive crime has not obtained
here. But the dangers for abuse, which in
part it sought to avoid, in applying the law
of conspiracy have not altogether disap-
peared. Cf. Kotteakos v. United States,
66 S.Ct. 1239. There is some evidence that
they may be increasing. The looseness
with which the charge may be proved,
the almost unlimited scope of vicarious re-
sponsibility for others’ acts which follows
once agreement is shown, the psychological
advantages of such trials for securing con-
victions by attributing to one proof against
another, these and other inducements re-
quire that the broad limits of discretion
allowed to prosecuting officers in relation to
such charges and trials be not expanded
into new, wider and more dubious areas of
choice. If the matter is not generally of
constitutional proportions, it is one for the
exercise of this Court’s supervisory power
over the modes of conducting federal
criminal prosecutions within the rule of
McNabb v. United States, 318 U.S. 332, 63
S.Ct. 608, 87 L.Ed. 819.

I think that power should be exercised
in this case with respect to Daniel’s con-
viction. If it does not violate the letter of
constitutional right, it fractures the spirit.
United States v. Sall, supra. I think the
ruling in that case was right, and for the

reasons stated.# It should be
651
followed here.

1 These of course com»rehend the vast
variety of offenses prescribed by federal
- law, conspiracies for accomplishing which
may be charged under the catchall con-
spiracy statute, note 3.

2 “Whoever directly commits any act
constituting an offense defined in any
law of the United States, or aids, abets,
counsels, commands, induces, or procures
its commission, is a principal.” 18 U.S.
C. § 550, 18 U.S.C.A. § 550.

3“If two or more persons conspire
either to commit any offense against the
United States, or to defraud the United
States in any manner or for any pur-
pose, and one or more of such parties

do any act to effect the object of the con-
spiracy, each of the parties to such con-
spiracy shall be fined not more than
$10,000, or imprisoned not more than
two years, or both.” 18 U.S.C. § 88, 18
U.S.C.A. § 88.

4 In the substantially identical situation
presented in the Sall case as to the in-
dictment and the proof, the Government
argued that the conviction on the sub-
stantive counts should stand because the
proof that the accused had entered the
conspiracy amounted to proof that he
had “aided and abetted” the commission
of the substantive crimes within the
meaning of 18 U.S.C. § 550, 18 U.S.C.A.
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Daniel has been held guilty of the substan-
tive crimes committed only by Walter on
proof that he did no more than conspire
with him to commit offenses of the same
general character. There was no evidence
that he counseled, advised or had knowl-
edge of those particular acts or offenses.
There was, therefore, none that he aided,
abetted or took part in them. There was
only evidence sufficient to show that he had
agreed with Walter at some past time to
engage in such transactions generally. As
to Daniel this was only evidence of con-
spiracy, not of substantive crime.

The court’s theory seems to be that
Daniel and Walter became general partners
in crime by virtue of their agreement and
because of that agreement without more on
his part Daniel became criminally responsi-
ble as a principal for everything Walter
did thereafter in the nature of a criminal
offense of the general sort the agreement
contemplated, so long as there was not clear
cvidence that Daniel had withdrawn from
or revoked the agreement. Whether or not
his commitment to the penitentiary had
that effect, the result is a vicarious criminal
responsibility as broad as, or broader than,
the vicarious civil liability of a partner for
acts done by a co-partner in the course of
the firm’s business.

Such analogies from private commercial
law and the law of torts are dangerous, in
my judgment, for transfer to the criminal
field. See Sen.Rep.No.163, 72d Cong., 1st
Sess., 20, Guilt there with us remains per-
sonal, not vicarious, for the more serious
offenses. It should be kept so. The effect
of Daniel’s conviction in this case, to

652

re-
peat, is either to attribute to him Walter’s
guilt or to punish him twice for the same
offense, namely, agreeing with Walter to
engage in crime. Without the agreement
Daniel was guilty of no crime on this
record. With it and no more, so far as
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his own conduct is concerned, he was
guilty of two.

In another aspect of the case, this effect
is thrown into even clearer light. The in-
dictment here was filed after a prior one
for conspiracy alone had been dismissed.
This in turn came after petitioners had been
tried, convicted and had been successful
in securing reversal on appeal for errors
in the charge. Pinkerton v. United States,
5 Cir.,, 145 F.2d 252. TFollowing this re-
versal they were reindicted and tried in the
present case. The Government now says,
as to the plea of double jeopardy on this
account (which the trial court overruled
on demurrer), that the two indictments
were for different conspiracies since the
first one charged a different period of time
as covered by the conspiracy; charged 16
as compared with 19 overt acts in the sec-
ond; and an additional object was added in
the latter, that is, intent to violate another
section of the revenue act. In other words,
there were two different conspiracies by
virtue of these minute differences in the
detail of the allegations. Hence, there was
no double jeopardy by the second indict-
ment,

But later, in support of the conviction
here, relative to the bearing of the various
statutes of limitations upon proof of the
overt acts, charged also as substantive of-
fenses, the Government points out that the
earlier indictment was framed on the as-
sumption that a three-year statute of limi-
tations applied to the conspiracy as first
charged; and the convictions were re-
versed for failure of the trial court to
instruct the jury on that basis. Then
the District Attorney discovered the de-
cision in Braverman v. United States, 317
U.S. 49, 54, 55, 63 S.Ct. 99, 102, 87 L.Ed.

23, and decided to revamp the
653

indictment to
include details making the six-year period
applicable. He did so, and added the sub-
stantive counts because, so it is said, in the

§ 550. The court rejected the idea, ap-
parently now accepted here, that “aid-
ing and abetting” and ‘“‘conspiring” are,
and are intended by Congress to be the
same thing, differing only in the form of

the descriptive words. But if that is the
only difference, then conviction for both
“offenses” on account of the same act
is clearly double punishment,
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view that a six-year period applied he felt
there were enough substantive offenses
within that time which he could success-
fully prove to justify including them.

It would seem, from this history, that to
sustain this conviction as against the plea
of former jeopardy by virtue of the earlier
indictment and what followed, the Govern-
ment stands, and must stand, upon the idea
that two separate and distinct conspiracies
were charged, one by the first and one by
the later indictment. See United States
v. Oppenheimer, 242 U.S. 85, 87, 88, 37
S.Ct. 68, 69, 61 LEd. 161, 3 L.R.A. 516.
But to sustain Daniel’s conviction for the
substantive offenses, via the conspiracy
route, there was only a single continuing
conspiracy extending over the longer peri-
od, in the course of which Walter com-
mitted crimes, which were also overt acts,
some of them running back of the period
charged in the former indictment, others
being the same but later acts which it had
charged as overt acts against both.

For these now Daniel is held responsible,
not merely as a conspirator, as the prior
indictment charged, but as both a conspira-
tor and a substantive offender.

What this lacks by way of being put
twice in jeopardy for the same offense, I
am unable to understand. For not only
has Daniel been convicted for conspiracy
for the same overt acts, and illegal ends,
as the first indictment charged. He has
had those acts converted into substantive
offenses. I do not think the prosecutor’s
technical, and it would seem insubstantial,
variations in the details of the indictment
should be permitted to achieve so much.®
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This, of course, should not relieve Walter
of the conviction for the substantive of-
fenses. But his sentence for conspiracy
should be annulled. So also should Dan-
iel’s sentence on all counts.

Mr. Justice FRANKFURTER, reserving
judgment on the question of double jeop-
ardy, agrees in substance with the views
expressed in this dissent.
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f. Master and servant &>80(6)

An employee suing employer under
the Fair Labor Standards Act for unpaid
minimum wages or unpaid overtime com-
pensation has burden of proving that em-
ployee performed work for which em-
ployee was not properly compensated, but
such burden should not be made an im-
possible hurdle for the employee, and due
regard must be given to the fact that em-
ployer has the duty under the act to keep
proper record of employment. Fair Labor
Standards Act of 1938, §§ 7(a), 11(c), 16
(b), 29 U.S.C.A. §§ 207(a), 211(c), 216(b).

2. Master and servant ¢=80(6)

Where employer sued by employee un-
der Fair Labor Standards Act for unpaid
minimum wages or unpaid overtime com-
pensation has kept inadequate records, and
employee produces sufficient evidence to
show amount of work for which employee
was not properly compensated as a matter
of just and reasonable inference, the bur-
den shifts to employer to come forward
with evidence of the precise amount of
work performed or with evidence to nega-
tive the reasonableness of such inference,
and, if employer fails to produce such evi-

5 The situation is essentially the same
as when crimes are defined with such
minute distinction as to make them dif-
ferent only in the most technical sense.
See District of Columbia v. Buckley, 75

66 S.Ct.—27

U.S.App.D.C. 301, 128 F.2d 17, concur-
ring opinion at page 21; ecf. Ex parte
Nielsen, 131 U.S. 176, 9 S.Ct. 672, 33
L.Ed. 118; Ex parte Snow, 120 U.S. 274,
7 S.Ct. 556, 30 L.Ed. 658.





